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STATEMENT OF Issuns PRESENTED 
In the opinion of Appellant, the following issues are 
presented: 
l. whether the evidence was sufficient to justify a finding 
that Appellant is mentally ill. 
Whether the evidence was sufficient to justify a finding 
that Appellant, if released, would be a danger to himself 
or other persons due to mental illness. 
Whether the evidence was sufficient to justify a finding 
that Appellant is receiving medical and psychiatric care 
anc. treatment. 
whether the burden of proof with respect to the issues of 
mental illness and dangerousness should be on Appellant. 
Whether Appellant is improperly confined in the hospital's 
maximum facility. 


Whether opinions by psychiatrists that a patient in a mental 


hospital is mentally ill are admissible over timely and 


specific objections when these opinions are based on anony- 
mous hearsay medical records involving the diagnosis of 
mental disorders and when the trial court record is devoid 
of a proper foundation for the use of the medical records 


as a basis for these opinions. 


This case has not previously been before this court under the 
same or other name or title. 
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Court's finding that decision of hospital to 
detain Appellant in Ward 10 (most disturbed 
ward) John Howard Pavilion was reasonable -seccoee Ibid. 


Court's finding that Appellant was receiv- 
ing adequate and suitable treatment at ; 
the time of the hearing Co eeaereasreeeeeeeeeeeaeeaeseeee Ibid. 
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SPATELEr? C# THE CASE 


I. PRsSLOIMARyY STATE er? 


Adout August 1, 1952, Appellant Gilbert C. Waite 


(Waite) was civilly committed to Saint Elizabeths Hospital. He 


eloped therefrom on May 23, 1953, and remained outside until 
early in 1955, when he was arrested on a charge of assault with 


a dangerous weapon. (Tr. 37, 90, 115) He was indicted on the 
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charge on May 12, 1958. On August 25, 1958, he was committed 
to Saint Elizabeths Hospital for a determination of his compe- 
tency to stand trial. On January 3, 1960, he was found 
competent to stand trial. On February 8, 1961, after a nonjury 
trial, he was found not guilty by reason of insanity and was 
committed to John Howard Pavilion of Saint EBlizabeths Hospital. 


On March 27, 1962, Waite eloped from the Hospital. He was 


returned thereto a few days later and has remained in John Howard 


Pavilion ever since. 

On October 29, 1969, Waite petitioned for a writ of 
habeas corpus. A hearing on the writ was held on March 2, 1970, 
before Judge Waddy. At the hearing, there was testimony from 
two psychiatrists on the staff of Saint Elizabeths Hospital, 
Dr. Daniel D. Pugh and Dr. George Weickhardt; from a psychiatrist 
practicing in vashington, D.C., and attached to the Legal 


Psychiatric Service, Dr. Thomas M. Mould; and from Waite. 
II. THR ATTITUDE AND CONDUCT OF DR. PUGH 


Dr. Daniel D. Pugh was the first witness to testify. 
His attitude and conduct at the hospital and on the witness 
stand, as reflected in his testimony, are summarized as follows; 

Dr. Pugh came to Saint Elizabeths Hospital as a 
psychiatrist about 13 months before the trial following comple- 
tion of his general medical studies and training and a three- 
year residence in psychiatry at Washington University in St. 
Louis. (Tr. 52) Since joining the hospital staff, he had been 


the director of the service to which Waite was assigned and had 
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been treating Yaite. At the time of the trial and for a period 


prior thereto, Dr. Pugh had been supervisor of psychiatrists at 
John Howard Pavilion. (Tr. 8, 24) 

Before Waite filed his petition for habeas corpus on 
October 29, 1969 Dr. Pugh had "many" times, between August 198 
and November 1969, conducted what he characterized as "“inter- 
views" and "examinations" of Waite. (Tr. 48) The hospital 
files contain a record of only one of these so-called confer- 
ences. (Tr. 45): One reason Dr. Pugh gave for failing to record 
the other instances was that"the time that would have been spent 
recording them would not have been spent in interviewing and 
treating other patients." (Tr. 48) Moreover, Dr. Pugh deemed 
it unnecessary to record any of the many other so-called inter- 
views or examinations, which he conducted in "different places 
--in the nurses' station, in the hall, in the bedroom." (Tr. 49) 
Dr. Pugh never saw Waite in his office. (Tr. 49) On these 
occasions Dr. Pugh and Waite "talked with each other. These 
were not therapeutic interviews. They were just ongoing doctor-— 
patient contact. There was no formal psychotherapy." They 
"would discuss things that would come up, as they-would come up, 
the complaints that Mr. Waite might have, or complaints that the 
staff on the ward might have about Mr. Waite." (Tr. 49) When 
asked by counsel what, if any, efforts he made on these occa- 
sions to inquire into the presence or absence of an abnormal 
mental condition in Waite which affected his behavior controls, 
Dr. Pugh failed to answer, When asked to give one example in 


terms of time and place of a discussion with Waite which 


a fhe 
indicated mental illness, Dr. Pugh stated he could not "give any 


specific time or place." (Tr. 50) He did not know what Waite's 


remote backgrouné was (Tr. 22) and when counsel asked Dr. Pugh 


to state Waite's age the answer was: 
Let's see--he was born in Movember 
1916 so thet would make him 64 or 63 
years old, I guess. (sic) (Tr. 32) 

Dr. Pugh testified that Waite "has a long history, or 
I shouldn’t say a long history, but several episodes in which 
he has shot at people," (Tr. 36-37) and that "I remember that 
he had shot at a telephone lineman who was attempting to discon- 
nect an illegal tap that ir. Waite had made." (fr. 37) When 
counsel asked Dr. Push to cite proof in the hospital's file 
that Weite had in fact made an illegal tap or shot a telephone 
lineman, Dr. Pugh's answer was that "there is the statement but 
I don't know if the statement can be said to constitute proof." 
(fr. 37) Counsel also asked Dr. Pugh what evidence he had that 
Waite had ever shot anybody except the person involved in the 
1953 episode which resulted in an acquittal due to insanity. Dr. 
Pugh's response was: "I don't think all of this is in the 
chart" (fr. 37) but the record says that Waite stated when 
admitted to the hospital, that on one occasion he shot at a car 
because he believed the passengers were thieves. (Tr. 37) 

Dr. Pugh testified, without basis, that Waite had 
stolen property and "probably would be likely to steal again if 
he was released from the hospital because he believes he has 
properties that he doesn't have and he thinks it is okay for 
him to take it." (Tr. 14-15) Dr. Pugh later repeated this 
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testimony in the following words: "He did admit to me that he 
stole. He didn't call it stealing because he thought it was 
his property --.-." (fr. 36) 
Dr. Pugh dwelt at length on the question whether Waite 
suffered from delusions which he defined as fixed, false ideas. 
(fr. 19-22) ‘When counsel asked hin, 
Is there anything in the file that 
indicates that his beliefs that he is 
being persecuted ere unfounded as a 
matter of fact? 

Dr. Pugh's answer was, 
Well, that is very hard. It is an 
irrelevant question as far as I know 
because what we would look for is 
evidence of the fact that his beliefs 
are founded. (tr. 20-21) 

Zarlier in his testimony Dr. Pugh gave evidence relat- 
ing to “aite's beliefs that he owned certein property. efer~ 
ring to Dr. George Veickhardt, who at the time of the trial was Acting 
Clinical Director of John Howard Pavilion and was formerly Waite's 
ward psychiatrist, Dr. Pugh said, 

Going back in the chart, Dr. Vveickhardt 

had reviewed iir. Viaite's property 

claims in the past and he had been. 

unable to confirm any of them +--+: . 

(ir, 14-15) (Dmphasis supplied) 
“hen counsel asked whether Dr. Weickhardt told him what efforts 
he had made to ascertain the truth of Vaite's allezed delusions 
of property ownership, Dr. Pugh's response is seen in the 
following colloquy: 


Q. Did Dr. Weickhardt tell you what efforts he made? 


A. My memory is that his efforts were not recorded in 


his notes. 


6 - 
they were not recorded in his notes and they erentt 
recoréed in the file either, are they? 

Correct. (Ir. 14-15) 
leter testified that jaite "did believe that he owned 
yr that he did not own, as fer 2s I hed determined by out— 
sice inforetion." (fr. 1°) Dr. Pugh acuitted that he had not 
personall 
Jaite "Cid own ar airplane, as fer as I lmow, or 


at least, of an airport and he did give flying 


Pursuant to vaite's petition for habeas corpus on Octo-_ 
per 29, 1969, Dr. Puch conducted an exanination or interview of the 
petient on lovember 6, 1969. (ir. 11-14) He performed this task 
awere that Jaite has a superior intellect and certainly seeued cuite 
ble to pursue several intellectusl interests. (fr. 32-33) The 
purpose was to determine whether \.aite was then mentally ill and 
dangerous. (Tr. 19) Dr. Puch reviewed the hospital chert relating 
to “Waite. (Tr. 11) The so-called psychiatric interview on ovember 
6, 1969 occurred in the rursins stetion where the nursing assist- 
ents worked. whe psychiatrist an* the patient, however, were not 
Alone and were not free f: fistractions. Durins the sessior, the 
pursing assistants kept enterins end leavinc the room. (Tr. 12) 


Dr. Pugh dic rotirenewhber exectly what happened durins the so-called 


psychicztric interview, 2nd he could not s-y when it started end how 


lons it lasted. He suessed that he spent -2n hour interviewirg 
“waite. (Tr. 12-13) 
Dr. Push asked Vaite what he characterized as "important" 


questions. He testified, however, that he was not sure that he 


could answer counsel's question as to what he considered "impor- 
q 


Cantview 


He said that the subject matter of the interview concerned 


largely the following: 


1. 
2. 


3. 
4, 


Waite's plans for the future if released; 


Naite'’s understanding as to why he was in Saint 
Elizabeths Hospital; 


Waite's evaluation of his past difficulties; 
inite's belief 2s to whether he would have troubles 


- Mea 
if released. (Tr. 


Ard when counsel asked Dr. Pugh whether on this occasion he aid 


ask any questions or make any assertions of psychiatric content 


and importance the answer was: (a) that he "discussed witn i. 


waite his detention in St. Elizabeths"; (b) that he asked Vaite 


whether he ever heard voices; and (c) he asked Vaite about his 


use of alcohol 12 years prior to the trial and before his 1953 


commitment to John Howard Pavilion. (Tr. 17-13) Counsel there- 


upon asked Dr. Pugh what other questions he put to waite on 


November 6, 1969 which possibly threw light on the latter's 


mental condition. Dr. Pugh's answer was, 


I can't find any record but there may 

be something in regard to specific 
questions and conversations with lr. 
Waite - ° * but I don't remember any 
specific questions that I asked of 

him at this particular time. (Tr. 18, 22) 


On page 41 of the transcript is the following court— 


room colloquy pertaining to Dr. Pugh's testimony that Waite 


"has told me he would drink if he left the hospital"; 


Q. 
A. 


He has told you that he would drink? 


Yes, or at least he wouldn't say that he would not drink. 


—f< 
id you include that in this statement of Povember 
the Sth: 
Right, yes--this is it, when I specifically asked him 
what he thought he would ¢o with regard to drink if 
released from the hospital and he said he didn't know. 
Following the so-called psychiatric interview on 
Yovenmber 6, 1969 Dr. Pugh, at some undetermined time possibly: 
more than a nonth later, drafted a memorandum of this session 
and dated it Yovember 6, 1969. Dr. Pugh took noves of his meeting 
with Waite but the memorandum is not a transcript of these notes. 
(fr. 8-9, 13) 
After Viaite's counsel was appointed by the District 
Court, he sent to Saint Slizabeths Hospital a letter dated 
December 5, 1969. Dr. Puth received this letter and. testified 
that it should be in the files of the hospital which he had 
rourht to court end was sure that it was. However, upon exan-—- 


inins the chart while on the witness stand he said it was 


wissing. (tr. 3) Dhe letter contained several questions but 


Dr. Pugh did not answer it. Eis excuse was that he had agreed 
with counsel thet the most recent progress note would suffice, 
even though this note did not cover every question counsel asked 
and the summary, conveyed by Dr. Pugh to counsel by telephone, 
lacked some information requested by counsel. (fr. S+9) 
De. Pugh testified on March 2, 1970 pursuant to a 

subpoene duces tecum personally served on him on February 25, 
1970. He steted that he last reviewed the file “on November 6, 


1969 or thereabouts." (fr. 16) ‘The aforesaid subpoena had 
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commanded Dr. Pugh to bring with him on March 2 all his notes, 
memoranda, recordings and summaries of all his examinations, 
interviews, treatments, conversations and observations of Waite. 
Dr. Pugh completely failed to comply with these requirements of 
the subpoena. In fact, he was unsure what it provided, having 
failed to bring it to the courthouse. (Tr. 10) He testified 
that his notes of the November 6, 1969 so-called psychiatric 
interview were in his office and that he had forgotten to bring 
them to the habeas corpus hearing. (Tr. 10, 12) | 

Dr. Pugh testified about Waite as a so-called paranoid 
schizophrenic patient during his detention of almost twelve 
years in John Howard Pavilion. (Tr, 24) Except what he observed 
in personal contacts, as stated above, all his information as 
to te's conduct in the preceding 16 months came from nursing 
attendants. (Tr. 26, 39-40) Dr. Pugh described Waite as a person 
with a superior intelligence quotient, and also considerable cap~ 
ability and application in relation to several mechanical and 
intellectual interests. (Tr. 25, 32-33) Dr. Pugh testified 
that while assigned to privileged wards in the pavilion Waite 
had been very active in occupational therapy. On his own 
initiative he had obtained much fairly sophisticated electronic 
and electrical equipment and had built radios, television sets 
and other articles. (Tr. 25) 3 

Except for certain minor and temporary difficulties 
hereinafter mentioned, Dr. Pugh gave no testimony that ‘Yaite 


had ever behaved in an improper manner. There is no evidence 


that he had been suspected or accused of any conduct involving 
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assault, violence, dispute, theft, quarrel, indiscretion, abuse 
or any other objectionable demeanor. 

Accor@ing to Dr. Pugh, Waite's main difficulties stemmed 
from his practice of hoarding and hiding food in his room in one 
of the privilesed wards. Zhe immediate result was that the 
edibles spoiled and the room became rank and unconfortable. 

(Tr, 25) In order to find and remove all the garbage, the 
attendants carried away all Waite's electronic and electrical 
equipment. ‘hen they did not return it to hin, (Tr. 25) Waite 
became incensed, protested his deprivation of the television set, 
radio and other items, defied ward routine and orders, was care- 
less in his behavior, and neglected his personal hygiene. 

(fr. 26-27, 31, 39-41) This behavior impaired ward morale and 
led to Waite's transfer to the ward used for the most disturbed 
patients, on whom the hospital imposed the most restrictions. 
(fr. 25, 27) In addition, VJaite was placed in solitary confine- 
ment. Dr. Pugh did not appear to know the details, including 
the duration of this restraint. He stated that Waite "was 
probably placed in isolation because he was very uncooperative 
with the routines" in the most-disturbed patient ward. (Tr. 33) 
Dr. Pugh said that solitary confinement was a form of punishment 
and was not imposed on patients who behaved well and obeyed 
hospital rules. (fr. 33, 35) 

Dr. Pugh testified that Waite had (a) a tendency to 
raise issues and react unreasonably about them, and (b) consid- 


erable difficulty in harmonizing with the other persons. (fr. 25, 


39) Dr. Pugh did not cite specific instances to support these 
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generalizations but he did say that these faults were only of a 
temporary nature and “would not be particularly dangerous on the 
outside." (fr. 25, 40-41) (Emphasis added) 

Dr. Pugh testified that he had been "treating" Waite 
for 1% months. (Tr. 24) ‘the witness specified no details of 
alleged "treatment." He stated that in his various meetings 
with Waite they merely "talked with each other. These were not 
therapeutic interviews. There was no formal psychotherapy." 
(Tr. 49) (Emphasis added) Dr. Pugh further testified that Waite 


was not receiving any specific therapy, such as occupational, 


recreational, psychotherapeutic or others. (Tr. 27, 29) John 


Howard Pavilion did not have any facilities for psychotherapy 

in its disturbed wards. (Tr. 30) Dr. Pugh said that Weite's 
condition "is not terribly treatable" and there is no cure for 
it. (fr. 27, 48) Everything that the hospital tried on Waite 
failed. (Tr. 27) Dr. Push testified that Waite will not receive 
any formal psychopeutic treatment unless and until the head nurse 
and nursing assistants in the disturbed ward develop a “feeling" 
that he is ready to be transferred back to a privileged ward. 
(Tr. 42-44) 

However, Dr. Pugh believed that Waite should remain in 
the disturbed ward for an indefinite, perhaps permanent period 
because he had been somewhat uncooperative in minor ways, accord- 
ing to the head nurse and nursing assistants. (Tr. 43-44) Dr. 
Pugh discussed with Dr. Veickhardt, Acting Clinical Director of 
John Howard Pavilion and ‘Yiaite's former staff psychiatrist, the 


matter of the transfer out of the Pavilion. Dr. Weickhardt told 
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Dr. Pugh thet Yaite should be or might be moved to another 
service. (Tr. 54) Despite this fact, Dr. Pugh believed that for 
“iaite there was no acceptable or preferable alternative to the 
disturbed ward. (Tr. 44) He testified that there was "no appar- 
ent gain" for Waite in a transfer from the maximum security part 
of the hospital to another division and that therefore he had 
“never considered the transfer" of Waite out of John Howard 
Pavilion. (fr. 33) (Emphasis added) 

The focal point of Dr. Pugh's testimony in relation to 
waite'’s being a danger if he were released was the excessive use 
of alcohol. The psychiatrist predicted the petitioner's probable 
return to drinking, despite (a) the unavailability of alcohol to 
him in the period of almost 12 years he haa been in John Howard 
Pavilion and (b) his failing to say that he would drink if he 
left the hospital. (Tr. 18, 40-51) In connection with the 
"danger" issue, Dr. Pugh testified that Waite's kind of behavior 

would not be particularly dangerous on 
the outside, if he were to be seclusive 
and fail to take care of his personal 
hygiene. But I think that the great 


danger that he has been in, admittedly 
is his use of alcohol - - - . However, 


his types of schizophrenia are not very 
dangerous - - - . (Ir. 40) (Hmphasis added) 
ps 
III. MTHS TESTIMOFY OF DR. MOULD 
Dr. Thomas M. Mould was the second witness. He was a 
psychiatrist attached to Legal Psychiatric Services and also had 


his own private practice since 1963. During the period 1960-1963 


he was a resident in psychiatry at Saint Elizabeths Hospital, 
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serving six months in John Howard Pavilion. (Tr. 55-57, 63) 

On February 4, 1970 Dr. lhiould interviewed Waite for 
almost an hour at the hospital. During the examination he took 
notes and brought them to the hearing on the habeas corpus 
petition. (Tr. 61, 66)In answer to Dr. Mould's questions, Waite 
spoke of (a) his family, (b) his military career as an officer 
pilot in the Air Force, and (c) his activities both before and 


after his 1952 commitment to Saint Hlizabeths Hospital. (fr. 41, 


57-59) 


Dr. Mould observed that Waite was well equipped intel- 


lectually. (Tr. 67) Waite tried to explain his almost-—twelve 
year confinement in John Howard Pavilion. There were seme possible 
but doubtful gaps of memory in his story but Dr. Mould thought 
that such lapses are usual. (Tr. 61-62) Waite showed some sense 
of realization, seemed to be aware of the world around him and 
what was happening both inside and outside the hospital. (Tr. 62) 
During the interview Dr. Mould did not observe any evidence of 
impairment of orientation or of judgment in Waite. (Tr. 61) Dr. 
Mould tested Waite's manner of handling himself aad thought that 
Waite had conducted himself in an appropriate manner. (Tr. 62-63) 
Waite did not show any delusional material during the interview 
and Dr, Mould was not aware of any marked delusional system in 
Waite. (Tr. 61, 67) On the basis of only this interview Dr. Mould 
testified that he could not say that Waite was mentally ill. (fr. 
68) : 

Over the timely and specific objections of Waite's 


counsel, the court permitted the Government attorney to cross- 
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examine Dr. Mould as to his opinion based on his study of the 
records of the hospital and the opinions and diagnoses of various 
unnamed psychiatrists on the hospital staff. (fr. 63-65, 68) 
Waite's counsel raised the objections of (a) cross-examination 
beyond the scope of direct examination, (b) inadmissible hearsay 
and opinion evidence, and (c) lack of authentication and proper 
foundation of the records themselves. (Tr. 57, 63-66) The objec- 
tions being overruled, Dr. Mould testified that, based only on 
the hospital records of Waite, including the aforesaid anonymous 
opinions and diagnoses of hospital psychiatrists, his opinion was 
that viaite had a schizophrenic reaction, paranoid type, and that 
delusional material was present. (Tr. 65-66) He added, however, 
that the record showed a partial remission. (fr. 65-66 ) 

Dr. Mould felt that in terms of rehabilitation Waite 
“sould benefit from having slow release with more freedom in 
terms of hospital supervision." (fr. 63) He therefore recon 
mended that Jaite should be transferred from John Howard Pavilion 
to a less securé ward where he would gradually be subjected to 
increasing responsibility. (Tr. 67) On the basis of "intellec- 
tual processes and needs of adjustment to the outside world," Dr. 


Mould's opinion was that Waite would have no trouble. (Tr. 67-68) 


Iv; THE TESTIMOMY OF DR. WEICKHARDT 
Dr. George Weickhardt was the third witness. He was 


Acting Clinical Director of John Howard Pavilion since September 


1969 and also a psychiatrist on the staff. Before that time for 


about five years he was in charge of services and from about 195 


Sa 

to about 1968 he was Waite's ward physician at the pavilion. 

(fr. 71-72) Dr. Weickhardt had been with the Government for 

30 years, 18 of which were with the service. (Tr. 83) He brought 
to the courtroom notes he had made of matters pertaining to 

Waite and he referred to them while testifying. (Tr. 74, 76) 


Dr. Weickhardt gave testimony pertaining to treatment 


of the mentally ill. He said that "in terms of rehabilitation 


from an ill condition to a normal condition, there was a view or 
theory that a transition should be made when possible so that 
the patient in question may be given more responsibility and make 
more decisions on his own. (Tr. 75) The patient "should be 
pushed," and that is exactly what Dr. Weickhardt was trying to 
do with Waite. (Tr. 75) John Howard Pavilion did not permit 
Waite very much freedom of movement, said Dr. Weickhardt. 
Remaining there would not improve his condition in terms of 
interaction with other types of people and opportunities for 
expressing and exerting himself and moving freely. (fr. 75) 
vihen Dr. Blum, a staff psychologist, became very much interested 
in Waite, he and Dr. Weickhardt arranged a course of individual 
therapy for this patient. (Tr. 72) Counsel asked Dr. Weickhardt 
whether solitary confinement had a therapeutic effect from a 
psychiatric standpoint. His answer was, 

Not solitary confinement in the sense 

that he is kept in a room all the time 

and his food is passed into him and no 

one ever talks to him out of the room 

or takes him out of it and no one ever 

tends to any of his needs and no one 


gives him medication, and that sort of 
thing. (Tr. 76) 
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Dr. Weickhardt testified as to aite's attributes and 
capacity to better himself. The psychiatrist said that his 
patient was an inventive and very intelligent person with a 
very keen memory. (fr. 74, 37) eite had purchased some special 
batteries which he wanted tc use to run a portable television 
Dr. Weickhardt referred him to the occupational therapycunit 
for his making a box to contain these batteries. If it met with 
Dr. Veickhardt's approval he would permit him to try the set in 
his ward. (Tr. 32) ‘when he was last under Dr. ‘Jeickhardt's 
direct care, Wiaite made noticeable, considerable and sufficient 
improvement. For that reason, Dr. weickhardt recommended that 
Viaite be moved from John Howard Pavilion to another service, 
(Tr. 72-73) However, the transfer never did occur. Dr. ‘/eick- 
hardt's explanation is seen in the following excerpts of his 
testimony on pages 72 and 73: 
I couldn't get Mr. Vaite to make any 
plans as to what he wanted to do; and 
as a matter of fact, he sort of resisted 
being moved out of John Howard Pavilion. 
I thought he had made sufficient improve- 
ment so that he should plan as to what 
he should do next and he didn't really 
set beyond that point. 
He wouldn't come right out and tell me: 
"T want to get out of John Howard, this 
is what I am planning to do, this is 
what I am--this is what I am going to 
try. 

Dr. Weickhardt talked in terms of a transfer based on the condi- 


tion that Yaite have "some reasonable plan about what he was 


going to do after he left John Howard Pavilion." (fr. 73, 33) 


Dr. Weickhardt said that at that time the hospital had a 


si7 = 
variety of places to which it could have transferred a patient 
from John Howard Pavilion. (fr. 33) but apparently Waite never 
did give Dr. Weickhardt a plan for transfer to another service. 
(fr. 83) Dr. Weickhardt construed Waite's alleged negative 
action to mean that he did not want to leave. Hence Dr. 
Weickhardt did nothing further and Waite has been confined to 
John Howard Pavilion ever since. (fr. 75) Dr. Weickhardt testi- 
fied that he did not recall whether he ever informed Waite of 
the various activities in which he could have engaged in some 
other service other than John Howard Pavilion. (fr. 73) While 
on the witness stand he said in terms of therapeutic treatment 
and possible gradual adjustment and eventual absolute or condi-~ 
tional release, Waite should be moved from the Pavilion to 
Cruvant Division, which was available at the time of the hearing, 
(fr. 83, 35) 

Dr. Vveickhardt contradicted Dr. Pugh's testimony on 
page 14 of the transcript that he, Dr. Weickhardt, "had reviewed 
tir. Vaite's property claims in the past and he had been unable 


to confirm any of them." Dr. Weickhardt testified Waite had 


said that he owned certain property, that Waite's mother and 


sister had confirmed to Dr. weickhardt the truth of Waite's 
assertion that he had owned a cottage in Maryland, a passenger 
airplane which he flew from the Annapolis airport, a trailer and 
several valuable dogs. (fr. 77-78, 81, 86) In answer to 
counsel's question whether waite had fixed false beliefs as to 


his ownership of the property in question, Dr. Weickhardt said, 


Sa 

I don't know whether they are delusions. 

He told me that he owned such property 

and I had reason to believe that he 

actually had that property at one time. 

(fr. 386 

Yaite's counsel sought to obtain a brief description 

of current conditions at John Howard Pavilion. To this end he 
inquired of Dr. Weickhardt (a) whether he was familiar with the 
court's opinion in Covington v. Harris, 136 U.S.App.D.C. 35,419 
F.2d 617(1969) and (bd) whether the situation there described 
still applied at the Pavilion. Dr. Weickhardt's only response 
was that he knew the contents of the opinion and that the opinion 

gave a very jaundiced picture of John 

Howard Pavilion in the first place but 


it was never as bad as that opinion 
says it was. (Tr. 85) 


V. TESTHIOFY OF PETITIONER WAITE 
Gilbert C. tlaite (‘/aite), appellant, was the last 
witness. What follows is a summary of his testimony. He was 53 


years old and a native of Washington, D.C. After graduating from 


a local high school, he werked for Potomac Electric Power Company 


and took evening courses in drafting and electrical theory at 
Columbia Institute of Technology. He next operated a generation 
substation for the utility, and then became a supervisor in an 
architect's office of a Government engineering division. (Tr. 
88-90, 107) During World War II he had a commission in the Air 
Force as a bomber pilot. (Tr. 88) In 1943 while in service 
Waite had a head injury and spent four months in a neuro- 
psychiatric ward of a Government hospital. (Tr. 116) After he 


left the service he returned to Washington, and sometime later 
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operated an airport and gave flying lessons first at Greenbelt 

and then at Lee Airfield in Annapolis, Maryland. For a period 

he worked for Annapolis and Chesapeake Airlines and at one time 
he lived in Edgewater, Maryland where he operated a dog kennel. 


(Tr. 89) Sometime before 1958, Waite'’s drinking had, to some 


extent, caused him some trouble. (Tr. 89, 92, 104) In June 1952 


Waite was committed to a hospital in Maryland and after about 
two months was transferred to Gallinger Hospital in Washington 
for about a month and then committed to Saint Elizabeths Hospital. 
(Tr. 88, 114-116) Waite believed that his sister was responsible 
for his 1952 commitment and that it rested both on his four-month 
stay in the neuro-psychiatric ward in 1943 and also his diffi- 
culties with the licensing authority in connection with his dog 
kennels. (Tr. 116, 118) 

Early in 1953 Waite eloped from Saint Elizabeths 
Hospital and for five years lived and worked in Fairfax County, 
Virginia. He drove commercial and school buses and also worked 
on road construction and inspection for the Virginia Highways 
Department. He first lived in his trailer in a trailer park for 
about two months and then in Springfield, Virginia, where he 
operated a dog kennel. During this five-year period waite 
supported himself and stayed within the law. (fr. 90-91, 118-119) 
He remained out of trouble until the spring of 1958 when he was 
charged with assault with a dangerous weapon in Washington. He 
was acquitted because of insanity and was committed to John 
Howard Pavilion, where he has been detained ever since. (fr. 88, 


91) Waite admitted, in effect, Dr. Pugh's testimony that at 
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times and places he had been a heavy drinker. He denied, how- 
ever, (a) that he had told Dr. Pugh that, other than the 1953 
shooting episode, he had ever shot various persons at various 
times and (bd) that he had ever "stolen" property because he 
thought it belonged to him. (Tr. 92-93, 104) 

Waite's serious troubles in John Howard Pavilion 
stemmed from the circumstances of his purchase, operation and 
subsequent deprivation of his electrical and electronic equip- 
ment. In 1965 Dr. Dabney, his ward psychiatrist, permitted him 
to have a television set and a multiband radio. Waite was then 
transferred to ward 7 and assigned to a bedroom which he 
occupied alone. The original television and radio batteries 
spoiled and Dr. Weickhardt allowed him to obtain new nondangerous 
batteries and to make boxes for them in the occupational therapy 
workshop, where he had previously made a television cabinet, a 
large wooden bowl and sundry small metal and wooden articles. 
(Tr. 95, 101) 

For a period while ‘laite lived alone in the bedroom 
and was using his television set, radio, earphones, speaker and 
other equipment, he was gaining weight and had become obese. He 
therefore decided to eat six small meals a day and he accordingly 
consumed only a portion of the food served in the hospital dining 
room, and brought back to his room part of the remainder, such 
as a sandwich. He denied that he had ever permitted this food 


in his room to rot. The ward attendents, however, apparently 


thought otherwise but said nothing to him. One day, without any 


forewarning to him, they entered his room, removed and carried 
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away all his television and radio equipment and all the food he 


had allegedly hidden and hoarded. Waite strenuously protested 


this action in relation to the equipment and demanded its return 
to him. When he learned that the hospital personnel would not 
comply, he requested that the articles, for which he had spent 
several hundred dollars, be delivered to his nother and sister. 
The hospital delivered some of the equipment to his mother and 
sister but discarded a part, including the batteries for which 
he had paid almost $100.00. Waite found them in the trash can 
and wanted to retrieve them but his request was denied. He 
forcefully disapproved what had happened. In letters to Doctors 
Jacobs, Weickhardt and Pugh, he complained about this situation 
and spoke to Dr. Blum. They did nothing in his behalf. (Tr. 95- 
99, 109-111) Since this episode in the fall of 1968, Waite has 
not had any television set or other equipment, not even a small 
pocket radio. (fr. 95, 99) 

Waite's peevish reaction and vigorous objection to 
being deprived of his electrical and electronic equipment comn— 
pounded his troubles in John Howard Pavilion. Dr. Pugh, his 
ward psychiatrist, prescribed for him a tranquilizing medicine 
which he took at 8:00 P.M. and which made him very sleepy by 
9:15 P.M. while Waite did not refuse to do the work assigned to 
him, the result was that he could not perform his 11:00 P.M. 
trash-duty assignment of carrying nine trash cans in the halls 
to the main can in the ward. About a month later, on November 
18, 1968, Dr. Pugh transferred him to Ward 10, the pavilion's 


least privileged and most restricted ward for the most disturbed 
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patients. (Tr. 95-96, 99, 102, 112, 119) 

A week after his transfer to Ward 10, waite was placed 
in solitary confinement for about fourteen days. During this 
period he was constantly confined alone in a room 24 hours of the 
day without any social contacts. He was supplied with portable 
toilet facilities which the attendants changed and a bed and 
mattress without a blanket or pillowcase. The illumination of 
the room was from a recessed light in the ceiling. (fr. 98, 102- 
103) 

In June, 1969 ‘iaite was transferred to Ward 4, a semi- 
privileged ward. (Tr. 96) A short period later he requested a 
transfer back to Ward 10 where he had more privacy, sharing a 
two-bed dormitory in a 29-patient ward, than he did in Ward 7 
where he shared a 14-bed dormitory in a 37-patient ward. (Tr. 96) 
Yiaite felt that Ward 4, a so-called semi-privileged ward, did not 
accord him any privileges not available in Ward 10 and was not 
as well supervised as was Ward 10. While he was in ward 10 
certain aggressive patients threatened him and he was in a 
constant state of anxiety. His stomach ulcers were aggravated 
by the tensions, which were unbearable. (Tr. 97) 


Since returning to Ward 10, Waite has had no problems 


with other patients. (Tr. 108) Within this same period there 


have been several assaults in Wards 4, 7 and 10. He has not 
been involved in any of these acts of violence or altercations 
with any patient or attendant, and he has not known of any 
boycott against him by the patients. (Tr. 101-102) In terms of 


interests, experience, background, training and philosophy, 
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Jaite felt that he had nothing in common with most patients. 
There were naturally a few patients who clashed with others and 
some patients who created a pandemonium. Waite had adjusted to 
these adverse conditions and had avoided diatribes, confronta- 
tions and disputes. (Tr. 101-102, 105-106, 108) He read prac-— 
tically all books, newspapers and magazines available in the 
ward. (Tr. 106) 

Waite did not believe that he was mentally ill. He 
understood the word "schizophrenic" to apply to a person separated 
from reality. He had easily recognized this condition in many 
patients. He believed that he did not have an abnormal condition 
of mind which substantially affected his mental processes. He 
admitted that occasionally his emotional processes were affected. 
Such an incident occurred when he was testifying in the instant 
case. He was momentarily overcome and for a few minutes lost 
control of himself and his power of speech and "started to 
breakdown a little emotionally," the court and counsel immedi- 
ately understanding the brief interlude and acting appropriately, 


(fr. 97, 105) Waite denied, contrary to Dr. Pugh's testimony, 


that he had kept himself in a disheveled,untidy and dirty condi- 


tion. He took shower baths when given the opportunity and he 
many times requested changes of clothing. (Tr. 93-94) 

Waite testified as to some aspects of his aforesaid 
respective interviews with Dr. Pugh and Dr. Mould on November 6, 
1969 and February 4, 1970, respectively. Dr. Pugh had him come 
into the nursing station during a change of the guards and con- 


ducted a session which lasted about 30 minutes. (Tr. 99-100) 
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Dr. Pugh asked him the following questions: 

1. Who was the President of the United States? 

2. Who was the Governor of Virginia? 

3. Would he start drinking if released? 

4, Where would he live if released? 

In addition, "there was some minor small talk that escapes me, 
but I didn't consider it to be relevant at the time and I rather 
dismissed it in my mind." (fr. 92-93) ‘Waite answered that he 
could not predict where he would live and that he did not intend 
to drink but "couldn't make rash promises as to never again take 
a drink - - »." (fr. 92) Waite said that Dr. liould's interview 
consumed much more time than did that of Dr. Pugh, and that it 
lasted almost en hour. (fr. 114) 

If granted a release, which Waite said he wanted, he 
believed that he had a choice of ways of supporting himself and 
that vocationally and financially he could manage his affairs in 
a satisfactory manner, although he was aware that it was hard 
for him to make: plans without knowledge as to whether and when 
he would leave the hospital. He estimated that he could realize 
six or seven thousand dollars from the properties he had owned 
when committed in 1953, which he was informed his sister as a 
fiduciary had been holding. He had had a license to be a flying 
instructor, had been experienced in the engraving business, had 


been able to work as an automobile mechanic and bus driver. He 


doubted that he would ever take an alcoholic drink. (Tr. 90, 
103-104, 106) 
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VI. TRIAL JUDGE'S RULINGS 
During the hearing on Waite's petition for habeas” 
corpus, the trial judge made several findings of fact and rulings 
of which Vaite complains in his instant appeal. He believes 
that the judge ignored various points made by counsel, including 
those involved in this court's recent opinions in Cross, Coving- 


ton and second Millard. (Tr. 121, 125) 


In his oral findings at the close of the hearing the 


court said, 
All of the psychiatrists who have 

testified have said that the petitioner 

still suffers from schizophrenia, para~ 

noid type, and that he is mentally aiiuila 

and that if he were released into ‘society 

at this time he may be a danger ve hin- 

self or others. (Tr. 133) 
Dr. Weickhardt gave no testimony that at the time of the hearing 
Waite was mentally ill or potentially dangerous if released. ODr. 
Mould did not testify that Waite would likely be a danger to 
himself or others if he were outside the hospital. 

The court found (a) that Waite's preference to Ward 
10 over Vard 7 would not prepare Waite to take his place in 
society and (b) that the "very type of services" in Yard 7 were 
"necessary to prepare him for his return to society. (Tr. 134) 
The court ruled that the burden of proof was on iiaite, 

that he had failed to carry it and that he continued to have a 
mental illness and would be a danger to himself and others if 
released. (Tr. 135) 


In his written findings of fact, conclusions of law, 
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and order, the court found (a) that Waite was then suffering 
from an abnormal mental condition, schizophrenic reaction- 
paranoid type, manifested by delusions relating to present owner— 
ship of property and his feeling of persecution by persons 
around him and (b) that as a result of such mental illness, 
Vaite was likely to injure himself or others if released, due 
to Waite's inability to "get along" with others, his feelings 
of persecution by others, and his assaultive behavior, (c) that 
Waite was unable to adjust to a greater-privilege ward and (d) 
that he was receiving adequate and suitable treatment at the 
time of the hearing, (e) that he had failed to sustain his 
burden of proof that he was eligible for release under the 
statute. 

Dr. Pugh testified that if released Waite would 
"probably" drink to excess, although he had not had access to 
liquor for almost 12 years. (Tr. 18) The court sustained an 
objection to the question by Waite's counsel whether Dr. Pugh's 
inference was highly speculative. (fr. 41) ‘The court likewise 
sustained an objection to counsel's question as to how Dr. Pugh 
would characterize the patients in Ward 10 "in terms of social 
interaction and educational training, literacy, criminal ten- 


dencies - + + ", and the court rejected counsel's proffer. 


(fr. 42) The court sustained an objection to counsel's question 


to Dr. Pugh as to how many psychiatrists had been on the 
Pavilion staff during the five previous months. (Tr. 46) 
Waite's counsel expressly and specifically confined 


his direct examination of Dr. Mould only to his interview of 
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Waite and to nothing else. (Tr. 57, 61, 64) He therefore timely 
objected to the following question put to Dr. Moula by the 
Government attorney: 
Dr. Mould, based on your interview 

and your review of the record, were you 

able to form an opinion as to the Pres. 

ent illness of the patient? 

The grounds of the objection, in effect, were cress— 
examination beyond the scope of direct examination and inadmis-— 
Sible hearsay and opinion evidence based on ananymous hearsay 
records lacking due authentication and proper foundation. (fr. 
63-66, 68) The court overruled the objection and permitted Dr. 
Mould to state his opinion that, based only on the record but not 
to any extent based on the interview, ‘Waite had a schizophrenic 
reaction, paranoid type. (Tr. 63-66) During the hearing, par- 
ticularly in his closing argument, i/aite's counsel stressed the 
need for the trial judge to make specific subsidiary findings on 
the basic issues of the quality and quantity of any prospective 


danger of Waite to himself or others and the frequency and other 


circumstances of such alleged danger. (Tr. 124-126) Counsel 


also focused on the propriety of Waite's transfer from John 
Howard Pavilion to a division with less restrictions and more 
freedom. (Tr. 128, 131) The trial judge, however, failed in 
his oral and written findings to consider these points. (Tr. 


124-126, 128, 131) 


1¢ 
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THE TRIAL JUDGE'S FINDING THAT APPELLANT WAS 
MENTALLY ILL WAS BASED ON INHERENTLY INADEQUATE, 
IMPROPER AND INADMISSIBLE HOSPITAL RECORDS, 
PSYCHIATRIC EXAMINATIONS, AND PSYCHIATRIC 
TESTIMONY. 


In D. ©. Code Sec. 21-562 (1967), Congress expressly 


provided that 


& person hospitalized in a public hospital 
for a mental illness shall, during his 
hospitalization, be entitled to medical 
and psychiatric care and treatment. 


Congress also expressly provided in the same statute that 


The administrator of each public hospital 
shall keep records detailing all medical 
and psychiatric care and treatment received 
by a person hospitalized for a mental 
ENC S Sic ic eit wer 


Dr. Pugh testified that he had been "treating" Waite 


since August 1968 and was not only director of the service to 


which this patient was assigned but also supervisor of psychi- 


atrists at John Howard Pavilion. On November 6, 1969 he con- 


ducted a "psychiatric interview" of Waite and sent a memorandum 


thereof to the files. The last progress report prior to this 


episode was on June 30, 1968. Although he had been Waite's 


staff psychiatrist since August, 198 and also had the above~ 


mentioned responsibilities, he never caused to be recorded in 


the files of the hospital the details of the alleged mental 


illness and so-called treatment, if any, for the period of 16 


months after June 30, 1968. On November 6, 1969, Dr. Pugh 


conducted the aforesaid psychiatric "interview" of Waite, 


required by D.C. Code Sec. 21-546 and made in preparation for 
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testimony in the pending habeas corpus proceeding. (Petitioner's 
Exhibit 1, for Id.) Although he "interviewed" Waite about his 
"psychiatric symptons," Dr. Pugh did not "remember" any of the 
specific questions he had asked Waite, and he could not find any 
mention of them in the hospital records, which he had with him 
while testifying. (Tr. 10, 18, 22, 24) : 

The trial transcript is devoid of any mention of an 
entry in the hospital records since June 30, 1968 of any treat- 


ment Waite had received and the mental condition which would 


thereby have been indicated. However, Dr. Pugh told the trial 


judge that, 
A number of therapies have been tried 

in the past, including psychotherapy and 

so'on,and none have worked. *° ° * The 

specific therapies that are used for this 

kind of, this area of illness, have not 

worked on Mr. Waite. (Tr. 27-28). 
Dr. Pugh also told the judge that he had never sent a progress 
report to the hospital records of these "number of therapies" 
tried on Waite and their psychiatric effects. He also testified 
that of the "many" times he had "interviewed" Waite between 
August 1968 and November 6, 1969 he had recorded none except for 
an examination on the latter date. ‘when counsel asked Dr. Pugh 
why he did not record the others his answer was, 

because the time that would have been 

spent recording them would not have 

been spent in interviewing and treat- 

ing other patients. (Tr. 48) 
And, when counsel suggested to him that Waite's hospital records 
did not reflect the character of the examinations and their 


results, Dr. Pugh replied that he thought the record reflected 
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as much as it was "necessary to be reflected.” (T4. 49) Thus, 
according to Dr. Pugh, the medical and psychiatric examinations, 
diagnoses and treatments, if any, during the period between June 
1968 and November 1969 need not have been and were not shown in 
Waite's hospital records. The trial transcript points to many 
other instances of failure to record not only details of medical 
and psychiatric care and treatment, whether good or bad of Waite 
in John Howard Pavilion but also of material events and condi- 
tions affecting him, his background and recovery. (Tr. 8-10, 14- 
15, 18-22, 37) 

This. court has dwelt at length on the hospital's obli- 
gation to keep adequate records in the spirit of the statutory 
requirements. One purpose is to show a reasoned consideration of 
relevant information. Another is to articulate a plan of treate 
ment. A third, essential for intelligent judicial process, is 
to explain the basis for important decisions affecting the 
patient. In Covi on v. Harris, 136 U.S.App. D-C. 35, 45, 419 
F.2a 617, 627 (1969), the court had in mind the precise type of 
inadequate records kept by John Howard Pavilion in Waite's case, 
and accordingly said; 

The bothersome incidental paper work is 
a small price to pay for so many bless-— 
ings. Besides, such paper work is often 
' bothersome precisely because the process 
of formal articulation forces busy admin- 
istrators to confront problems and 
considerations their intuitive reactions 
may have overlooked. 


See also Rouse v. Cameron, 125 U.S.App. D.C. 366 at 371 u.22, 
373 F.2d 451 at 456 n.22 (1967). 
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The psychiatric testimony on which the trial judge 


based his finding of Waite's present mental illness was, for many 
vital reasons, highly inadequate, improper and jnadmissible. In 
Carter v. United States, 102 U.S.App. D.C. 227, 236, 252 F.2d 
608, 617 (1957) this court stated in relation to psychiatric 
testimony, 

Unexplained medical labels—-schizophrenia, 

paranoia, psychosis, neurosis, psycho- 

pathy—are not enough. Description and 

explanation of the origin, development and 

manifestations of the alleged disease are 

the chief functions of the expert witness. 

The chief value of an expert's testimony 

in this field, as in all other fields, 

rests upon the material from which his 

opinion is fashioned and the reasoning 

by which he progresses from his material 

to his conclusion; in the explanation of 

the disease and its. dynamics, that is, 

how it occurred, developed, and affected 


the mental and emotional processes of 
the defendant; it does not lie in his 


nere expression of conclusion. (Emphasis 

And in Washington v. United States, 129 U.S.App. D.C. 29, 390 
F.2d 444 (1967) this court observed in the Appendix that a 
psychiatrist who testifies as an expert witness should not state 
conclusions or opinions unless he also testifies what investiga- 
tions, observations, reasoning and medical theory led to his 
opinion. i 

Dr. Pugh's testimony was therefore inherently unaccept— 
able. He based much of his testimony on hospital records whose 
latest entry was June 30, 1968, at least one month before he 
came to the hospital and at least 16 months before the next 
so-called progress note dated November 6, 1969, which at some . 


unknown time Dr. Pugh wrote and sent to the files. No effort was 
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made in the hearing to authenticate these records or lay the 
foundation for their use or reception. The transcript lacks 
evidence that they were made and were required to be made in the 
rezular course of business. We simply do not know, based on the 
trial transcript, what these records contained, who made the 
entries, when they were made and whether they satisfied any of 
the requirements which were conditions precedent to their use or 
admissibility in this lawsuit. Dr. Pugh said that Waite had a 
schizophrenic, paranoid condition shown by delusions of false 
beliefs of persecution and property ownership. (Tr, 19-22) Dr. 
Pugh based this testimony only on his own reactions and not on 
anything he personally observed or any admissible evidence in the 
hospital records. Hence there was no proper basis for such a 


violation of the canons of psychiatric testimony and such an 


unfounded expert opinion. (Tr. 19-21, 24) There is no competent 


proof in the hospital records or testimony that Waite ever 
suffered from such delusions. (Tr. 20-21) 

Dr. Pugh's testimony on this point exhibits an amazing, 
bizarre spectacle of unexplained psychiatric labels and unfounded 
expressions of psychiatric conclusions. He told the court that 
Weite had false, fixed beliefs which amounted to mental illness 
in relation to ownership of property. When pressed by counsel, 
Dr. Pugh retracted this testimony after some circumlocution and 
evasiveness. He first testified that Dr. Weickhardt "had 
reviewed Waite’s property claims in the past and had been unable: 
to confirm any of them." (Tr. 14-15) (Zmphasis added) And Dr. 
Pugh also testified that he himself "had determined by outside 
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information" that Waite did not own the property he believed he 


owned. (Tr. 19) Dr. Pugh did not attempt to support this bald 
statement and did not tell the judge what, if any, outside infor- 
mation he had. When counsel canvassed the contents of this 
“outside information" Dr. Pugh completely reversed his testimony 
and told the court that according to his "outside information" 
Waite did in fact own the property in question. ‘After counsel 
had further explored this testimony, Dr. Pugh admitted that 
Viaite's beliefs were not false and that Waite in fact had owned 
an airplane and an airport. (fr. 19, 21) oncowece Dr. Pugh's 
statement that Dr. Weickhardt had been unable to confirm Waite's 
property claims was without basis. Dr. Weickhardt testified 
that he did in fact verify Waite's assertions and he did believe 
that Waite had been telling the truth. He accordingly abstained 
from stating an opinion that Waite suffered from delusions in 
this respect. (Tr. 77-78, 86) 

The unreliable character of Dr. Pugh's: testimony was 
compounded by his dependence on and susceptibility to the views 
of the head nurse and nursing assistants in Waite's ward. Dr. 
Pugh's mistaken diagnosis of Waite's mental condition was partly 
but substantially based on what the nurse and assistants thought 
of Waite in this regard. Dr. Pugh testified that, 

the attendants develop a feeling about a 
ye oime to ben “It ice San GR EEE a 
terms of professional competence, when 


they deal with a patient from day to day, 
and they have all kinds of dealings with 


them, they get_a projection of psychiatric 
s tomolo an e ve no e evel— 


oped a feelin ir, Waite 1S rea to 
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so out and try again. (fr. 43-44) (En- 
phasis added) 


Dr. Pugh also told the judge that Waite, 


has had repeated difficulties in the 
past and I am going on the picture 


from talking to e attendants who have 
imown Lin Ter 2 lone period of tine. 
(Tr. 39) (Emphasis added) 

The story of the November 6, 1969 examination referred 
to above, casts’ much light on the careless methodology of Dr. 
Pugh and the utter unreliability of his testimony. On September 
27, 1969 Waite had asked in writing for a periodic examination. 
Because the hospital did not, within a month, acknowledge or 
crant the request, he filed the instant petition for habeas 
corpus on October 29. Two days later Dr. Pugh, for the first time, 
acknowledsed receipt of Waite's letter of September 27 and told 
him that as soon 2s possible the hospital would conduct an exam- 
ination such as was specified in D.C.Code Sec. 21-546. (Petitioner's 
Exhibit 1 for Id.) 

Dr. Pugh himself conducted this so-called "examination" 
on November 6, 1969. It did not, either in purpose or effect, 
involve psychiatric treatment. Its sole objective was assessment 
and not therapy, with the view of testimony by Dr. Pugh, in 
Waite's habeas corpus hearing. (Tr. 11-13, 18-19, 24) We have 
shown in our Statement of the Case, supra, the striking incon- 
gruities of this examination, required by statute and made in 
preparation for testifying. (fr. 11-13, 12-19) This court can 
take judicial notice that a competent psychiatric examination 


should, as a minimum, relate to the subject matter of the patient's 


(a) general appearance, manner and attitude; (b) consciousness; 
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(c) affectivity and mood; (ad) conation and expressive aspects ‘ 
of behavior; (e) associations and thought processes; (£) thought 
content and mental trend; (g) perception; (h) memory; (i) fund 

of information; (j) judgment; (k) insight; (1) personality 
maturity; and (m) psychometry in terms of capacity to think, 
solve problems and analyze situations in life. Juagea by the 
foregoing, Dr. Pugh's so-called psychiatric examination was woe 
fully lacking in essential content. Peeermocen Dr. Pugh's 
preparation for the hearing on March 2, 1970 was also grossly 
inadequate, as shown by the fact that he had not reviewed Waite's 
hospital records since the preceding November 6 or "thereabouts." 
(Tr, 16) The end product of Dr. Pugh's testimony, therefore, 
despite the improper use of psychiatric labels, was a patent lack 
of substantial evidence that Waite was mentally 412. 

Dr. Mould's opinion that Waite suffered from schizo- 
phrenia, paranoid type, derived only from his review of the 
hospital records. Waite's counsel made timely and sufficient 
specific objections which are particularized in the Statement of 
the Case, supra. (Tr. 63-64, 66) Dr. Mould testified that based 


only on his interview of Waite he found him to be free fron 


mental illness, impairment of judgment, delusional system, and 


deficiency of orientation. (fr. 61-62, 66, 68) 

The trial judge therefore committed serious harmful 
error in permitting Dr. Mould to testify, over objéctions, on the 
basis of anonymous hearsay and opinion evidence contained in 
medical records lacking proper authentication and foundation. 


And the same comment of course applies to Dr. Pugh's similar 
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testimony. This court has consistently held that under the 
Business Records Act, 22 D.C.Code Sec. 2202 (1967) medical records 
involving the diagnosis of mental disorders are not admissible. 
Lyles v. United States, 103 U.S.App. D.C. 22, 254 F.2d 725 (1957), 
cert. denied 356 U.S. 961 (1958); New York Life Insurance Co. v. 
Taylor, 79 U.S.App- D.C. 66, 72, 147 F.2d 297, 303 (1945); 
Polisnik v. United States, 104 U.S.App. D.C. 136, 259 F.2d 951 
(1958). See also, Porter v. United States, No. 22,042 decided 
November 19, 1969, where the court in footnote 4 approves of this 
rule of inadmissibility. See also, Washington Coca-Cola Bottling 
Works v. Tawney, 93 U.S.App. D.C. 151, 233 F.2d 353 (1956) 

Waite's counsel refers the court to Waite's own testi- 
mony in support of his argument that the evidence failed to show 
the presence of mental illness. In fact, a study of this part 
of the trial transcript clearly shows, at least, that Waite was 
well oriented and had fine comprehension of life and events . 
inside and outside the hospital, had an intact memory and an 
appropriate judgment. Under the circumstances of the stress and 
strain of the hearing on his petition for habeas corpus, he 
handled himself in a proper manner, showed that he was duly 
attuned to his surroundings, was clearly in all respects in touch 
with reality, and possessed the essential attributes of mental 
health. 

II. THE TRIAL JUDGE'S FINDING THAT APPELLANT ‘VAS 

LIKELY TO BE A DANGER TO HIMSELF OR OTHERS 


IF RELEASED WAS BASED ON INHERENTLY INADE- 
QUATE, IMPROPER AND INADMISSIBLE TESTIMONY. 


The trial judge found that if Waite were released he 
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would likely imjure himself or others. This finding is based 


only on Dr. Pugh's prediction of Waite's probable assaults, 
thievery, drinking, and difficulties with people. Neither Dr. 
Mould nor Dr. ‘eickhardt testified in relation to this issue. 

The trial judge'sspecific finding that Dr. Mould and Dr. Weick- 
hardt testified that if Waite "were released into society at this 
time he may be a danger to himself or others" is therefore com—- 
pletely unwarranted. (Tr. 133) This clearly erroneous harmful 
finding brings us to the testimony of Dr. Pugh and Waite on this 
point. 

As we have shown in our Statement of the Case, supra, 
the only evidence of assault by Waite was the 1953 episode for 
which he was committed to John Howard Pavilion, where he has ever 
since been confined. The trial transcript does not state the 
details of this episode. Dr. Pugh, however, testified that Waite 
"has been seriously assaultive on repeated occasions in the past," 
(Tr. 40) and that he "has a long history, or I shouldn't say a 
long history but several episodes in which he has shot people," 
and that "I remember that he has shot at a telephone lineman who 
was attempting to disconnect an illegal tap that Mr. Waite had 
made." (Tr. 36-38) When counsel demanded proof of these charges, 
Dr. Pugh told the court that he did not think the hospital 
records contained any proof except an alleged statement by Waite 
that prior to 1953 he had one time shot at a car because he 
believed the passengers were thieves. Dr. Pugh admitted that 
he did not know whether he had any proof of the alleged assault 
on a telephone lineman. (Tr. 37) Yet he blandly and complacently 
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testified that if released Waite "would be assaulting people." 
(Tr. 29) 

Similarly, he told the court, also without basis, that 
Viaite had stolen property and "probably would be likely to steal 
again if he were released." (Tr. 14-15, 36) 

One graphic example of Dr... Pugh's careless and irre- 
sponsible thinking on the subject of probable danger involved 
Waite's prospective drinking. Waite had presumably been a heavy 
drinker at some time and to some extent not disclosed in the trial 
transcript, but he had not had access to alcoholic liquor from 
the time of his commitment early in 1958 to the day of the trial 
on March 2, 1970. (fr. 18) Dr. Pugh's seeming disregard for 
precise and informative testimony is seen in the following 
colloquy: 

A. «* * * and he has told me he would drink 

| if he left the hospital. 
‘He has told you he would drink? 
Yes, or least he wouldn't say that he 


would not drink. 


Did you include that in this statement of 


November the 6th? 
Right, yes -- this is it, when I specif- 
ically asked him what he thought he would 
do with regard to drink if released from 
the hospital, and he said that he didn't 
know. 
Thus, Dr. Pugh gave three separate answers, consecutively, each 


with a different meaning. (Tr. 41) Yet he blandly and compla- 
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cently testified that if released Waite would drink to the point 
of danger. And the trial judge precluded counsel from canvassing 
the question whether Dr. Pugh was merely guessing rather than 


reasoning in this respect. (Tr. 41) 


Dr. Pugh dwelt on the difficulties Waite would have, if 


released from the hospital. These projections were based on 
troubles Waite had had in John Howard Pavilion since early in 
1968. (Tr. 25) According to Dr. Pugh, they comprised (a) refusal 
to perform duties, (b) slovenly manners, (c) neglect of personal 
hygiene, (d) food hoarding, (e) personal antagonisns , and (f) 
self—-determination. (Tr. 25-26, 31, 39, 41, 46) Dr. Pugh did 
concede, however, that despite Waite's displeasure with certain 
persons, he lacked bitterness toward those who he considered had 
been unfair to him, and he accepted situations "arith a sort of 
gentle, humorous attitude” and irony. (Tr. 19-20) Dr. Pugh also 
admitted that Waite's types of schizophrenia would not be "very" 
or "particularly" dangerous outside the hospital and his diffi- 
culties would not be permanent. (Tr. 25, 40) The first difficulty 
in point of time which Dr. Pugh mentioned was the deprivation of 
Waite's electronic and electrical equipment sometime in 1968. 
(Tr. 25, 31) Dr. Pugh gave no testimony that prior to the loss 
of his equipment Waite had in the previous ten years ever (a) had 
any of the enumerated difficulties or (b>) had been involved in 
any assault, quarrel, altercation, thievery, feud, duty shirking 
or any other type of improper conduct. 

Waite testified (a) that he had not been involved in 
any shooting except the 1958 episode, (b) that he did not tell 


Dr. Pugh either that he had shot various persons on various 
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occasions or that he had "stolen" property he thought was his, 
and (c) that he had not been dirty, disheveled or untidy. (Tr. 93) 
Waite also testified that he did not think he would ever take a 
drink. He told Dr. Pugh he did not intend to return to drinking 
but he could not make rash promises to refrain from even one 
drink. (fr. 92, 104) 

In view of the trial transcript, we can infer that 
Waite's difficulties in John Howard Pavilion began in 1968, ten 
years after his commitment, and stemmed from his deprivation of 
his television set, radio and other equipment, for which he had 
paid several hundred dollars. We have presented the facts of 
this episode and the aftermath in our Statement of the Case, 
supra. The deprivation of Waite's equipment appears to have been 
absolutely, unwarranted, even if food in his room had spoiled. 
He had for 10 years been living in the most privileged wards of 
the Pavilion, had been usefully active in occupational therapy, 
had occupied a room alone and had avoided any kind of trouble. 
He had been free from difficulties until he lost his equipment 


and could not, after taking a prescribed tranquilizer at 8:00 


P.M., perform his ward duties at 11:00 P.M. He did not refuse 


put was unable to do so. (Tr. 112) His life outside the hospital 
for five years before the assault charge in 1958 had been free 
from difficulties and legal infractions. He had worked steadily 
and supported himself. 

If released, Waite will have the required personal 
attributes and financial resources to adjust in a nondangerous 


manner. On the entire record before the court, there was no 
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preponderance of probabilities against Waite and there was no 


rational basis for a finding that if he were released he would be 
a danger. 7 
III. THE TRIAL JUDGE'S FINDING THAT APPELLANT WAS 
RECEIVING ADEQUATE AND SUITABLE TREATMENT IS 
NOT SUPPORTED BY THE EVIDENCE. 
The trial judge found that Waite was receiving adequate 
and suitable treatment at the time of the trial (Findings of 
Fact filed March 12, 1970). This finding is contrary to the 
evidence received in the hearing. Dr. Pugh testified (a) that 
Waite did not receive and will not receive any specific therapy 
while assigned to the ward for most disturbed patients, (b) and 
that this ward did not have any facilities for occupational, 
recreational, psychotherapeutic and other treatments. Moreover, 
Dr. Pugh said that everything the hospital tried on Waite, none 
of which he revealed to the trial judge, had failed and under the 
circumstances Waite should remain in the most disturbed ward 
indefinitely and perhaps permanently without treatment. (Tr, 24, 
27, 29-30, 38, 42-44, 48) He did not reveal in his testimony 
what treatment had previously been tried on Waite or when it had 
been tried. Dr. Pugh testified that Waite would not receive 
formal therapeutic treatment until "the attendants feel he is 
ready to leave the disturbed ward." Dr. Pugh added that Waite 
had been kept in this ward rather than being transferred toa 
more privileged and less restricted ward where occupational, 
recreational, psychotherapeutic treatment was available, because 
"he has remained somewhat uncooperative in minor ways" according 


to the ward attendants' "feeling" and their evaluation of his 


a te 
"psychiatric symptomology." (Tr. 43-44) The episode of Waite's 
solitary confinement for two weeks in this disturbed ward rein- 
forces the conviction that here the Pavilion's primary purpose 
of detainment in the Pavilion was not treatment but discipline. 
Dr. Pugh admitted that this kind of enforced isolation is a form 
of punishment. Dr. Weickhardt, however, disapproved of this harsh 
method of seclusion. 

IV. APPELLANT IS IMPROPERLY CONFINED IN THE 

HOSPITAL'S MAXIMUM SECURITY FACILITY. 


In Covington v. Harris, 136 U.S. App. D.C. 35, 


419 F.2d 617 (1969), the court carefully canvassed the questions 


of (a) the consequences of confinement in John Howard Pavilion, 
(b) the availability of less restrictive alternatives and (c) 

the relation of confinement to treatment. Dr. Weickhardt testi- 
fied that the opinion in Covington "gave a very jaundiced picture 
of John Howard Pavilion" and that conditions there were not as 
bad as the opinion described. (Tr. 85) He did not clarify this 
statement and did not deny any specific assertion in the opinion, 
such as that the Pavilion (a) houses chiefly the so-called "crim- 
inally insane," (b) subjects its patients to a maximum restraint 
upon liberty and a totality of impositions upon dignity, and (c) 
is, in effect, more of a penitentiary than a mental hospital. 

In fact, Dr. Weickhardt admitted that confinement in this part 

of the hospital impaired a patient's condition in terms of social 
interaction, self-expression, self-exertion and freedom of move- 
ment. (Tr. 75) At any rate, there is a presumption that the 


situation proved to have existed at John Howard Pavilion in 
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relation to Appellant Covington continues as to Waite. 

On the record before this court Waite has the right of 
transfer: out of John Howard Pavilion to a division with less 
prison-like security regulations and restrictive regimen. Accord— 
ing to Dr. Weickhardt and Dr. Mould, the hospital. should move 
Waite to a service of the hospital with less security facilities 
where he can gradually gain more privileges and after a period 
of acclimation obtain eventual or conditional release. Dr. 
weickhardt said at the hearing that Cruvant Division was then 
available for such purpose. : 

The record compels the conclusion that the hospital has 
mast teiabiy, and illegally detained Waite at John Howard Pavil- 
ion. He has not received therapeutic benefit by remaining in 
the maximum security service, especially that per devoted to 
the most disturbed patients. Moreover, assigning him to a less 
restrictive and restricted unit would not, pecordine to the 
evidence, post a danger to the community. According to Dr. Pugh, 


Waite has been in the most disturbed ward of John Howard Pavilion 


since November 1968 to the present time, except for a few months 


in 1969, and he has not received any treatment. Accordingly, 
there is no therapeutic justification for his continued confine- 
ment in the Pavilion. Whatever, if anything, the staff is doing 
for him there the hospital can do just as well in a different 
unit. Both Dr. Weickhardt and Dr. Mould testified to this effect 
and believed that Waite should not be forced to stagnate where 
he is, without any prospect of treatment and rehabilitation. 


Dr. Weickhardt gave the trial judge a singular and 
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puzzling account of his failure to transfer Waite out of John 
Howard Pavilion. Moreover, the account raises serious questions 
as to the hospital's fulfillment of its responsibilities toward 
the patient. Although he recommended a transfer, he did not 
inform Waite of the facilities available elsewhere in the hos— 
pital and he delegated to Waite, himself, the decisions as to 
whether a change should be made and, if so, when and to what 
other unit of the hospital. Dr. Weickhardt thus put himself in 
the logically inconsistent position that it was really the patient 
and not the psychiatrist who makes decisions about what will and 


what will not benefit the patient. Lake v. Cameron, 124 U.S.Apps 


D.C. 264, 267-268, 364 F.2d 657,6602661 (19660; and Covington clearly 


indicate that such professional conduct amounted to a nonfeasance 
of imperative duties to explore intra-hospital alternatives to 
maximum security confinement of a patient confined for treatment 
against his will. The record shows that the hospital did evalu- 
ate such alternatives and yet failed to take appropriate action 
of transferring Waite out of John Howard Pavilion. 

Serious constitutional questions thus appear in this 
record. Prospect of treatment is the principal justification 
for involuntary hospitalization. And Congress has said that a 
person in Waite's situation has the right to medical and psy- 
chiatric care and treatment. Rouse v. Cameron, supra, at pages 
370-371 and 455-456; D.C. Code Sec. 21-562 (1967). See also 
Covington, supra. The hospital has failed to make a genuine 
effort to treat Waite in a manner suited to his particular needs, 


On the record this court can logically infer that 
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Waite's detention in the most disturbed ward has been motivated 
not by treatment needs but with punitive and disciplinary objec- 
tives. In this connection it appears that Judge waaay misinter- 
preted Waite's reasons for wanting to remain in Ward 10, as we 
have set forth, supre, in the Statement of the Case. The trial 
judge implied that subjection by a mental patient to invasion of 
his privacy, involvement in altercations, and risk of possibly 
being shot are conditions precedent to release to and functioning 
in society. (Tr. 134) A review of Waite's testimony as to his 
preference to Ward 10 shows a rational realistic approach typical 
of a person outside a mental hospital who purposely avoids 
quarrels, violence, dissension and disorder. 
Vv. THE TRIAL JUDGE ERRONZOUSLY AND IMPROPERLY 
APPLIED AN UNSUITABLE ,UNJUST AND UNWARRANTED 


RULE OF BURDEN OF PROOF IN TH INSTANT HABEAS 
CORPUS PROCEEDING. 


The trial judge ruled (a) that the burdens of proof 


were on Waite on the issues of absence of mental illness and 
unlikelihood of danger after release and (b) that Waite had failed 
to sustain these burdens. (Tr. 135, Findings of Fact filed March 
12, 1970) 

It is appropriate here, before discussing the vital 
issue of burden of proof, to apprise the court of the trial 
judge's mistaken understanding of the word "danger" in the con- 
text of a hearing of a habeas corpus petition filed by a patient 
in Saint Elizabeths Hospital. During his argument at the close 
of the evidence, counsel called Judge Waddy's attention to the 


relevant teachings in this court's opinions in Millard v. Harris, 
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132 U.S.App. D.C. 146, 406 F.2d 964 (1968); and Cross v. Harris, 
135 U.S.App. D.C. 259, 418 F.2a 1095 (1969); and also Covington, 
supra. Speaking of Waite, the judge used the expressions "danger 
to himself or to others" and "likely to injure himself or 
others.” In Cross v. Harris, 135 U.S.App. D.C. 259, 418 F.ed 
1095 (1969) the court observed that the trial judge must deter- 
mine all the following tests of “danger” and "injury": (a) the 
type of dangerous conduct in which Waite was likely to engage, 
(>) the probability that he would in fact indulge in such conduct 
and (c) the seriousness, quality, quantity, duration and fre- 
quency of the contemplated acts if performed, and (ad) the persons 
affected and the effects of such conduct. To the same effect is 
Millard v. Harris, 132 U.S.App. D.C. 146, 406 F.2d 964 (1968). 
Judge waddy did not determine any of these relevant factors with 
respect to Waite. 

A canvass of the law in the District of Columbia points 
to some confusion and uncertainty as to what and on whom the 


burden of proof should be in habeas corpus proceedings when the 


petitioner is confined in a mental hospital. See Ragsdale v. 


Overholser, 108 U.S.App. D.C. 308, 312-313, 281 F.2d 943, 947- 
948 (1960); Overholser v. Russell, 108 U.S.App. D.C. 400, 283 
F.2a 195 (1960); Bolton v. Harris, 130 U.S.App. D.C. 1, le, 395 
F.2d 642, 653 (1968). Crucial to an understanding of the problem 
is the fact (a) that "proceedings involving the care and treat- 
ment of the mentally ill are not strictly adversary proceedings," 
Lake v. Cameron, supra, at 268, 364 F.2d at.661; Bolton v. Harris, 
at 12, 395 F.2a at 653, and (b) the hospital "must assist the 
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court in acquiring all the relevant information on the patient's 
condition, treatment, etc." Bolton v. Harris, at 12, 3595 F.2d 
at 653. Viewing Dr. csh's performance, as detailed, supra, in 
the Statement of the Case, and as seen in the trial transcript, 
we must conclude that the hospital did not aid the trial judge 
adequately in the hearing. 

What is more material to the problem of burden of proof 
here is the relative lack of equilibrium between Waite as a lay- 
man who is allegedly mentally ill and the hospital in terms of 
knowledge of psychiatric symptoms, ability at diagnosis, and the 
results of various tests made in the hospital and recorded in its 
files, to which Waite had no access. In Casey v. United States, 
276 U.S. 413, 428 (1928) the court in effect said that the burden 
of proof on an operative issue should be on the party who has 
peculiar knowledge of the facts which are hidden from discovery 
by the adversary. This observation presupposes, of course, an 
equality of the parties in recognizing, analyzing, synthesizing 
and interpreting what could be a myriad of details requiring no 
expertise. 


In the light of these considerations, Johnson v. Zerbst, 


304 U.S. 458, 468-469 (1938) cited in footnote 63 in Bolton, 


supra, at 12, 395 F.2d at 653, is clearly distinguishable from 
Waite's case. There are several distinctly individual and 
aifferent kinds of habeas corpus proceedings of which the con- 
trolling factors are or may.be dissimilar. In Zerbst, the pe- 
titioner was charged with a felony. He waived his right to 


counsel and was convicted after a trial. The issue was whether 
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he competently and intelligently waived his constitutional right 
to the assistance of counsel. The court held that in this par- 
ticular type of habeas corpus hearing the petitioner must prove, 
by the preponderance of evidence, that his detention is illegal. 
The court did not discuss the theory and rationale of burdens of 
proof either generally or particularly. The petitioner was the 
party who knew all the subsidiary facts upon which his alleged 
incompetency and lack of intelligence rested in connection with 
his waiver of the right of counsel. The result in Zerbst, in 
terms of fairness and functional jurisprudence, is therefore 
seemingly and presumably correct. 

Courts should distribute the burden of proof according 
to the dictates of fairness, convenience and policy in the light 
of human nature and experience. The test for allocating the 
purden of proof has been aptly stated by two of the most eminent 
scholars of the law and philosophy of Evidence. In his Basic 
Problems of Evidence (1954) Morgan at page 27 said: 


If the facts are within the pecul- 
iar knowledge of a party, it would seen 
only fair to require him to make them 
known, and the courts frequently say so 
in justifying the allocation of the 
burden, particularly where proof of a 
negative is required. 


And Wigmore, made the same observation in his Treatise on Evidence, 


(3% ed. 1940) Sec. 2486 where he said, 


Still another consideration has often 
‘been advanced as a special test for 
solving a limited class of cases, i.e., 
the burden of proving a fact is said to 
be put on the party who presumably has 
peculiar means of trowleiee enabling 

im to prove its falsl if not true. 
Camphasis that of author) 
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Wigmore also stresses the considerations of fairness and experiencet 
in apportioning the burden of proof in a specific case. The above 
excerpt from Wigmore's treatise is cited with approval in 
G.E.J. Corp. v- Uranium Aire, Inc., 311 F.2a 749, 751 (9 Cir. 
1962) and Rodgers v. United States, 66 F.Supp. 663, 666 (E.D.N.Y., 
1946), the court in Rodgers emphasizing the criteria of policy and 
fairness based on experience in different situations. 

Support for the burden-of-proof rationale which counsel 
here expounds is found in the leading case of Davis v. United 
States, 160 U.S. 469 (1895). The Court explored the question as 
to who should bear the burden on the insanity issue in a murder 
case. The defendant had called several witnesses, including the 
jail doctor, all of whom had known him well enough to have suf- 
ficiently observed outward indications of mental illness. In 
spite of their favorable testimony supporting his plea, the Court 
held that the Government still must either carry the burden of 
proving that the defendant was sane or suffer the defeat of an 
acquittal. The Court concluded its long opinion by noting that 
the "defense of insanity is sustained by the evidence of ingenious 
experts whose theories are difficult to meet and overcome." 

(Page 492) (Emphasis added) This cogent insight projected into 
the year 1970 tenably suggests that in a Nesrina ot an in-forma- 
pauperis petition of habeas corpus for release from John Howard 
Pavilion the patient and the hospital staff would be grossly 
unequal adversaries in the courtroom arena. 


The trial judge's disposition of the issues of burden 


of proof amounted to reversible error, as shown above. In 
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addition, the burden was on the hospital (a) to show that it had 
explored and evaluated all the alternatives to the Pavilion and 
that there was no alternative to confining Waite indefinitely in 
this maximum-security facility. Lake v. Cameron and Covington v. 
Harris, supra. Moreover, the hospital had the burden to show that 
its decision to detain him in this manner for almost 12 years was 
reasonable and permissible in view of relevant information and 
allowable discretion. Covington v. Harris, supra, and Tribby v. 
Cameron, 126 U.S.App. D.C. 327, 328, 379 F.2d 104 (1967). The 
hospital failed to carry these burdens of proof. 

The trial record shows a preponderance of evidence in 
favor of Waite and several erroneous rulings against him. In 
United States v. United States Gypsum Co., 333 U.S. 364 (1948) the 
court at page 395 said: 

A finding is "clearly erroneous" when, 
although there is evidence to support it, 
the reviewing court on the entire evi- 
dence is left with the definite and firm 
conviction that a mistake has been 
committed. 
CONCLUSION 
For the reasons stated in this brief, Appellant Waite 


is ellegally detained and confined in Saint Elizabeths Hospital. 


Therefore, he is entitled to immediate release. 


If the court concludes that Appellant is not entitled 
to immediate release, Appellant respectfully requests this court 


to hold his detention and confinement in John Howard Pavilion 
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are improper and to order his transfer to a more suitable facility 
in the Hospital. 


Respectfully submitted, 


MILTON A. KALLIS 
Attorney for Appellant 
743 Washington Building 
1435 G Street, N.W. 
Washington, D.C. 20005 
Telephone: 785-1950 
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In the opinion of appellee, the following issues are pre- 
sented: 


1. Whether there was sufficient admissible evidence to 
sustain the District Court’s finding that appellant had 
not met his burden of showing that he was no longer 
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information, including appellant’s own desire to remain 
in that ward? 

8. Whether the District Court’s finding that appellant 
has received adequate treatment is supported by the 
record? 
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from the hospital, and shortly thereafter, in his absence, 
he was discharged from the rolls of Saint Elizabeths. On 
September 24, 1958, however, appellant was readmitted 
to the hospital after having been found incompetent to 
stand trial on a charge of assault with a dangerous 
weapon (Criminal No. 491-58). Appellant remained at 
the hospital until January 1961, when he was certified 
by the hospital as competent for trial. On February 8, 
1961, appellant was recommitted to Saint Elizabeths by 
Chief Judge Curran after having been found not guilty 
of assault with a dangerous weapon by reason of insanity. 
On March 24, 1962, appellant again escaped from Saint 
Elizabeths and fled to Cleveland, Ohio. A few days after 
this elopement, he was apprehended in Cleveland by 
United States Marshals and returned to the John Howard 
Pavilion, where he still remains (Tr. 88-91, 116-117). 

In his pro se habeas corpus petition appellant alleged 
that he was no longer mentally ill and dangerous to him- 
self or others, and in addition requested an independent 
psychiatric examination. On January 9, 1970, the Honor- 
able Matthew F. McGuire ordered that such an examina- 
tion be conducted by Legal Psychiatric Services, Pur- 
suant to Judge McGuire’s order, Dr. Thomas Mould ex- 
amined appellant and transmitted his conclusions to the 
court by letter dated February 6, 1970. 


The Hearing 


The first witness called by appellant at the hearing was 
Dr. Daniel Pugh. Dr. Pugh, a psychiatrist working in 
the John Howard Pavilion at Saint Elizabeths at the time 
of the hearing, testified that he had treated appellant 
since August 1968. On November 6, 1969, Dr. Pugh re- 
viewed appellant’s medical records and gave him a one- 
hour psychiatric examination to determine whether he 
was still mentally ill and dangerous to himself or others. 
When questioned at the interview about why he thought 
he was being detained in the hospital, appellant said that 
his detention was the result of plots by numerous people 
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to deprive him of his property. These alleged plots, which 
dated back to World War II, involved so many people 
that appellant felt that he was powerless to do anything 
about them (Tr. 17, 19-22). Appellant stated that he 
was without plans for the future and that he did not 
know where he would go if released but that he would 
probably live alone. Appellant told Dr. Pugh that he 
owned otherwise undescribed property which he had taken 
from “other people” over the years. These other persons, 
however, considered the property to be theirs, and hence 
they believed that appellant, by taking this property, was 
a thief (Tr. 14). Dr. Pugh testified that in his psychi- 
atric opinion these alleged systematic property depriva- 
tion plots were delusional and that appellant lacked the 
insight to realize this, In fact, appellant thought that he 
acted properly when he took the property that did not 
belong to him (Tr. 17, 19, 22, 25). Dr. Pugh further 
testified that as a result of the November 6 examination 
and a review of appellant’s medical records, “I came to 
the conclusion that he was suffering from paranoid schizo- 
phrenia, the symptoms of which he has had, the delu- 
sional symptoms, have been present for many years and 
are still present... .” (Tr. 24.) 

Dr. Pugh also testified about some of the more recent 
problems appellant encountered at John Howard as well 
as the treatment he was receiving. In November 1968 
the hospital was forced to transfer appellant from Ward 
Seven to Ward Ten, a more restricted ward for more 
disturbed patients, This transfer was necessitated by ap- 
pellant’s conduct which lowered the morale on Ward 
Seven. At that time appellant was active in occupational 
therapy on Ward Seven, having been given permission 
to store and work on electrical equipment in his room. 
However, starting in February 1968 appellant had been 
storing food in the nooks and crannies of his room. The 
food would then rot, and a stench would permeate his 
quarters. Because of the rankness of his room and the 
difficulty presented by the electronic equipment concealing 
the secreted food, the equipment was removed so that the 
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attendants could more easily find and confiscate the food. 
Appellant became incensed when the equipment was re- 
moved, and when his attitude began to affect adversely 
the morale of the other patients on Ward Seven, the 
hospital transferred him to Ward Ten. 

On June 13, 1969, appellant was transferred from 
Ward Ten to Ward Four, where he remained until his 
conduct again prompted the hospital to return him to 
Ward Ten. As part of the patient’s therapy on Ward 
Four, each was assigned a work detail taking about an 
hour a day. Appellant’s detai] was mopping the floors 
of the ward. He insisted that the other patients were 
intentionally dirtying the floors after he had mopped 
them, and he ultimately refused to perform his assigned 
task. After three weeks of seeing appellant fail to do 
his detail, the other ward patients insisted that they 
would likewise stop working if the situation were not 
remedied. Since appellant would not cooperate, he was 
transferred back to Ward Ten (Tr. 25-27). 

Dr. Pugh testified that on Ward Ten appellant received 
counseling from the attendants and was encouraged to 
get into the functioning of the ward, but that there was 
no specific therapy for his type of illness. Since every 
type of medical therapy tried on appellant in the past 
had failed, and since there was always a serious risk of 
harmful side effects resulting from any type of treat- 
ment, specific medical therapy was terminated. How- 
ever, Dr. Pugh considered appellant’s counseling and in- 
teraction on Ward Ten meaningful therapy capable of 
improving his condition, and he considered this treatment 
psychiatrically adequate for appellant’s condition. 

Dr, Pugh further testified that appellant would again 
be transferred to a less restrictive ward when he showed 
sufficient progress towards better adjusting to people, but 
at the time of the hearing it was impossible “to get him 


2 Appellant’s allegations were apparently delusional, for the 
nursing service investigated his complaint and found it to be with- 
out substance (Tr. 26-27). 
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off the disturbed ward for very long because his feelings 
that people are against him make it impossible for him 
to continue on the non[-]disturbed ward” (Tr. 27). At 
the time of the hearing, neither Dr. Pugh nor the attend- 
ants and nurses on the ward (the people who saw him 
daily) believed him ready for a transfer. In fact, Dr. 
Pugh was of the opinion that if appellant were trans- 
ferred to a less restrictive ward at that time, he would 
be back in Ward Ten within a week (Tr, 44-45), Not 
then being a candidate for a less restrictive ward at John 
Howard, appellant of course was not considered eligible 
for a transfer to an even less restrictive service outside 
of John Howard. Such a transfer would only have in- 
creased appellant’s difficulty in getting along, and be- 
cause of the minimal supervision and his history of elope- 
ments, it would have added a temptation to try to escape 
again (Tr. 27-29, 38-39, 48-44, 48). 

Finally Dr. Pugh testified that in his opinion appellant 
would be dangerous if released from Saint Elizabeths (Tr. 
50). This opinion was based on appellant’s admission 
that he stole during the period when he was in the com- 
munity (Tr. 36), his admission that he had shot at people 
he thought were thieves (Tr. 37), and his inability pres- 
ently to adjust to relationships with people which Dr. 
Pugh testified would cause him to commit assaults in 
the future as it did in the past (Tr. 29). Additionally 
Dr, Pugh stated that appellant’s drinking problem would 
cause his type of schizophrenia to be more dangerous, 
since it would enhance the possibility of appellant’s as- 
saulting others (Tr. 40).2 

Dr. Thomas Mould, the Legal Psychiatrie Services 
psychiatrist, was the second witness called by appellant. 
Pursuant to Judge McGuire’s order, Dr. Mould had exam- 


? Appellant had a drinking problem in the past. The last time 
he was in the community after eloping for the second time, he 
returned to heavy drinking. During the November 6, 1969, examin- 
ation, Dr. Pugh asked appellant whether he would start drinking 
again if released. Appellant answered that he did not know (Tr. 
40-41). 
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ined appellant and reviewed his medical records at Saint 
Elizabeths on February 4, 1970.4 On the basis of the 
examination and his review of appellant’s medical rec- 
ords, Dr. Mould was of the opinion that appellant was 
suffering from schizophrenic reaction, paranoid type. Dr. 
Mould also testified that while appellant’s disease showed 
signs of partial remission, “the basic problem is still 
there” (Tr. 55-66). Finally Dr. Mould testified that in 
his opinion, based on his one examination of appellant, 
appellant could benefit from having slow release with less 
supervisory restrictions, stressing that any lessening of 
restrictions must be incorporated in a gradual process 
(Tr. 68, 67). 

Dr. George Weickhardt was the final expert witness 
called to testify. Dr. Weickhardt was a staff and ward 
psychiatrist at Saint Elizabeths during some of the years 
appellant was at the hospital and treated him from 1965 
to 1968. During this time he stated to appellant, “Mr. 
Waite, I am waiting for you to make the next move and 
tell me what you expect from me” (Tr. 73). Appellant 
never once told Dr. Weickhardt that he wanted to be 
transferred out of John Howard. Finally Dr. Weickhardt 
testified that while appellant eventually should be trans- 
ferred to another less restrictive hospital facility, he had 
not examined appellant recently, and he did not consider 
it advisable to transfer him at the time of the hearing 
absent a recommendation to that effect from his present 
ward physician (Tr. 71-76, 83-86). 

Appellant was the final witness. He testified that he 
spent four months in an Army neuro-psychiatrie ward in 
1943 as the result of a head injury (Tr. 116). After 
being committed to Saint Elizabeths in 1952, appellant 
eloped in 1953 and spent the next five years in Fairfax 
County, Virginia, where he worked for the Virginia De- 
partment of Highways and raised and sold Doberman 
Pinscher dogs (Tr. 90, 118-119). He remembered being 


2 Dr. Mould stated that he could not have made a diagnosis with- 
out consulting appellant’s medical records (Tr. 68). 
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charged with assault with a dangerous weapon, for which 
he eventually was recommitted to Saint Elizabeths in 1961 
(Tr, 91). In 1962 appellant and two other patients 
eloped and went to Cleveland, only to be apprehended by 
United States Marshals and returned to the hospital with- 
in a short period of time (Tr. 116-117). 

Appellant testified that during the examination on No- 
vember 6, 1969, Dr. Pugh asked him with whom he would 
live if released from the hospital as well as whether he 
would revert to drinking. Appellant told the doctor that 
while he did not intend to return to his past imbibing 
ways, he was uncertain as to where he would live if 
released. Other than some “small talk,” the only other 
questions Dr. Pugh asked were whether appellant knew 
who was President of the United States and Governor 
of Virginia.‘ Appellant was also certain that he never 
told Dr. Pugh that he stole or shot at people while in 
the community (Tr. 92-93). 

Appellant denied that he secreted food which rotted in 
his Ward Seven room in 1968. He had gained too much 
weight and determined that six small meals a day would 
be better for weight reduction purposes then three larger 
ones. Hence he would take food into his room and eat 
it at his leisure, but he was certain that the food never 
spoiled. He stated that for no justified reason the at- 
tendants removed and discarded his electronic equipment, 
and he was transferred to Ward Ten (Tr. 109-111). Ap- 
pellant also had an explanation for the problems created 
after he was transferred from Ward Ten to Ward Four 
in 1969. The medicine he was taking nightly at 8:00 
p.m. made him sleepy and unable to perform his work 
detail. Appellant denied that he refused to do the work 
for any reason other than his being tired, but he ad- 
mitted that there were complaints on the ward about his 
work-detail performance (Tr. 111-112). 


‘Dr. Pugh specifically denied asking appellant these questions, 
stating, “There has never been any evidence of the kind of mental 
illness in Mr. Waite that would make those questions relevant .. .” 
(Tr. 35). 
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Appellant testified that he preferred the increased su- 
pervision on Ward Ten to the less restricted Ward Four. 
Speaking of his transfer back to the more restrictive 
ward, appellant said, “I really wanted to go. I felt that 
the ward [Ward Four] did not suit my personality and 
that I would be better off on Ward Ten” (Tr. 96). Ap- 
pellant admitted that he had problems getting along with 
the Ward Four patients and that he preferred dealing 
with the Ward Ten personnel (Tr. 96-97, 106). Finally 
appellant stated that he could recognize schizophrenia in 
other patients and he could not see where that diagnosis 
applied to him (Tr, 105). 

After hearing arguments by both counsel, the court, 
after summarizing the evidence elicited at the hearing, 
ruled that “on the basis of all the evidence which has 
been adduced in this hearing . . . the petitioner has not 
carried his burden of proof and that he continues to have 
a mental illness and that if released he would be a danger 
to himself and others” (Tr. 185). On March 12, 1970, 
the court issued findings of fact, conclusions of law and 
an order implementing his earlier ruling. The court 
found, on the basis of the evidence at the hearing, that 
appellant was suffering from schizophrenic reaction, para- 
noid type, and that if not hospitalized he would be likely 
to injure himself or others because of his persecution 
feelings, his inability to get along with others, and his 
assaultive behavior. The court further found that in view 
of his previous elopements from the hospital and his in- 
ability to adjust to his prior transfers to less restrictive 
wards, as well as his own wish to stay in the more re- 
strictive ward, Saint Elizabeths’ present decision to hos- 
pitalize appellant in Ward Ten was reasonable. Finally 
the court found that appellant was receiving adequate 
and suitable treatment at the hospital. The court then 
concluded, as a matter of law that appellant had not 
sustained his burden of proving eligibility for release 
and that he was lawfully detained in appellee’s custody 
and receiving suitable treatment. The writ was ordered 
to be discharged and the petition dismissed, 
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ARGUMENT 


I. Appellant is not entitled to be released from Saint 
Elizabeths Hospital. 


(Tr. 17, 19, 22, 24-25, 29, 36-87, 40, 50, 59) 


Appellant in his brief unleashes a lengthy challenge to 
the propriety of the District Court hearing, in the course 
of which he engages in what is essentially a personal 
attack on Dr. Pugh.* We find all of appellant’s argu- 
ments meritless. 


A. The District Court correctly placed the burden of 
proof at the habeas corpus hearing on appellant. 


Appellant’s argument that there exists “confusion and 
uncertainty as to what and on whom the burden of proof 


5 An examination of appellant’s brief supports this conclusion. 

The second caption of the statement of the case is entitled “II. 
THE ATTITUDE AND CONDUCT OF DR. PUGH” (Brief for 
Appellant at 2). This section is basically devoted to a belittling of 
the doctor’s tesitmony concerning his interviews and examinations 
with appellant and the medical conclusions drawn therefrom, as 
well as an attempted demeaning of his professional competency. 
(Brief for Appellant at 2-12). 

In appellant’s first argument he accuses Dr. Pugh of a “violation 
of the canons of psychiatric testimony” by giving “unfounded expert 
opinion.” Appellant further describes the doctor’s testimony as 
“an amazing, bizarre spectacle of unexplained psychiatric labels 
and unfounded expressions of psychiatric conclusions” (Brief for 
Appellant at 32). He characterizes the doctor’s interview of No- 
vember 6, 1969, as a “story ... cast[ing] much light on the careless 
methodology of Dr. Pugh and the utter unreliability of his testi- 
mony” (Brief for Appellant at 34). 

In his second argument he accuses Dr. Pugh of “careless and 
irresponsible thinking on the subject of probable danger involved 
in Waite’s prospective drinking” (Brief for Appellant at $8). While 
we recognize the right of appellant to challenge the credibility of 
the testimony of a witness and its acceptance by the trier of fact, 
Jackson Vv. United States, 122 U.S. App. D.C. 324, 853 F.2d 862 
(1965), there is a strong presumption as to the validity of the 
trier of fact’s acceptance of the credibility of an expert witness 
testifying as to mental illness. United States v. Carter, D.C. Cir. No. 
22,912, decided June 5, 1970; Adams v. United States, 134 U.S. 
App. D.C. 187, 413 F.2d 411 (1969). In any event, we feel con- 
strained to suggest that appellant’s accusations, quite apart from 
their manner of presentation, are unsupported by the record. 
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should be in habeas corpus proceedings when the peti- 
tioner is confined in a mental hospital” (Brief for Ap- 
pellant at 46) is totally unsupportable. Although these 
proceedings are not strictly adversary in nature, it is 
well settled that “[t]he patient need only establish, by the 
preponderance of the evidence, that he is no longer likely 
to injure himself or other persons because of mental ill- 
ness”. Dixon v. Jacobs, 188 U.S. App. D.C. 319, 328, 
427 F.2d 589, 598 (1970) (emphasis added); accord, 
Bolton v. Harris, 180 U.S. App. D.C. 1, 12, 395 F.2d 
642, 653 (1968). The court was therefore correct in 
placing the burden of proof on appellant. 


B. There was sufficient admissible evidence to support 
the District Court’s conclusion that appellant did 
not establish by a preponderance of the evidence 
that he was not mentally ill and not likely to injure 
himself or others if released. 


The first and second arguments contained in appellant’s 
brief assail both the admissibility and the sufficiency of 
the evidence supporting the District Court’s finding that 
appellant had not met his burden of establishing that he 
was not mentally ill and not likely to injure himself or 
others if released. In our view, all the evidence consid- 
ered by the court was admissible, and it overwhelmingly 
supports the court’s conclusion that appellant was both 
mentally ill and likely to injure himself or others. 

Appellant asserts that the District Court erred when 
it permitted both Dr. Mould and Dr. Pugh to give their 
opinion of his mental condition which was based partially 
on appellant’s medical records at Saint Elizabeths. Ap- 
pellant claims that because the hospital records are in- 
admissible as business records, it was erroneous for both 
doctors to refer to them in their testimony (Brief for 
Appellant at 35-36). This argument is untenable. What- 
ever may be the rule with respect to the admissibility of 
hospital records as business entries, they are clearly ad- 
missible when a patient challenges his confinement by a 
habeas corpus proceeding. Covington v. Harris, 136 U.S. 
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App. D.C. 35, 44, 419 F.2d 617, 626 (1969). In this 
regard, medical opinions based partially on hearsay infor- 
mation contained in the records, are admissible because 
“(i]f information such as is here challenged [hospital 
records] is accepted as useable by the doctor it is not so 
liable to be untrustworthy as to require the court to rule 
that his opinion is unworthy of consideration by the 
[trier of fact].” Brown v. United States, 126 U.S. App. 
D.C. 184, 142, 375 F.2d 310, 318 (1966), cert. denied, 
388 U.S. 915 (1967) ; see Rollerson v. United States, 119 
U.S. App. D.C. 400, 402 n.5, 343 F.2d 269, 271 n.5 
(1964); Jenkins v. United States, 113 U.S. App. D.C. 
300, 304, 307 F.2d 687, 641 (1962). Given that “[t]he 
District Court and the parties bear an equal responsi- 
bility to see that decision [in mental health proceedings] 
is had upon all the relevant evidence,” Dixon v. Jacobs, 
supra, 138 U.S. App. D.C. at 328 n.29, 427 F.2d at 598 
n.29, we further submit that the only way such an edu- 
cated decision can be made is with reference to and use 
of the patient’s hospital records during the giving of the 
testimony.® 

“The District Court’s findings concerning mental ill- 
ness and dangerous propensities are not to be disturbed 
unless they lack support in the record... .” Rouse v. 
Cameron, 125 U.S. App. D.C. 366, 374, 373 F.2d 451, 
459 (1966). In the case at bar, the record overwhelm- 
ingly supports the court’s conclusion that appellant failed 
to meet his burden of proof. In fact, the record also 
overwhelmingly supports the court’s conclusion that appel- 
lant was indeed mentally ill and likely to be dangerous 
if released. Both Drs. Pugh and Mould unequivocally 


° Appellant’s assertion that Dr. Pugh’s testimony was unreliable 
because he consulted with appellant’s nurses and ward attendants 
and relied upon what they said about appellant in giving his opinion 
is, for the same reasons, erroneous. “In forming an expert opinion 
it may be necessary to rely upon information—hearsay though it be 
—which in part is derived from persons charged with the super- 
vision of the one whose conduct is involved.” Brown V. United States, 
supra, 126 U.S. App. D.C. at 142, 375 F.2d at 318 (emphasis added). 
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testified that in their opinion, based on their examina- 
tions of appellant and their consultations with his hos- 
pital records, he was suffering from schizophrenic reac- 
tion, paranoid type (Tr. 24, 65). Dr. Pugh described the 
symptoms of appellant’s disease, the delusional symptoms 
of persecution and property deprivation which “have been 
present for many years and are still present . . ner Ss 
24, 17, 19, 22, 25). He further testified that these delu- 
sions had caused the difficulty appellant experienced in 
adapting to his hospital environment in the less restric- 
tive wards (Tr. 50). 

Dr. Pugh testified that in his opinion appellant would 
likely be dangerous if released from Saint Elizabeths, and 
he supported that conclusion with his reasons. “[T]he 
delusions were another factor affecting his difficulty in 
adapting to the environment, inside and and outside!) 
of the hospital, that would cause him to be dangerous if 
released” (Tr. 50). “If he were not in the hospital it is 
my feeling that he would be very bothered with things 
and that he would be assaulting people’ (Tr. 29). The 
likelihood of dangerousness caused by appellant’s contin- 
ued delusions and proven inability to adapt to life outside 
of Saint Elizabeths (see footnote 7, supra) was, in Dr. 
Pugh’s opinion, enhanced by appellant’s propensity for 
overindulging in alcoholic beverages.* “[T]he alcohol is 
a very important reason why he has been more dangerous 
than most people with his condition, because he has been 
seriously assaultive on repeated occasions in the past. I 
see no reason why he would not continue to be so” (Tr. 
40). The court’s finding that appellant was suffering 


7 Appellant’s inability to adjust suitably outside the hospital is 
obvious from the record. In 1958 he was indicted for assault with 
a dangerous weapon, a charge of which he was ultimately found 
not guilty by reason of insanity. This assault grew out of appel- 
lant’s shooting a man over a disagreement about dogs (Tr. 59). 
Appellant also admitted to Dr. Pugh that he stole and shot at people 
whom he believed to be thieves during the period of his elopement 
from Saint Elizabeths (Tr. 36, 37). 


8 See footnote 2, supra. 
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from schizophrenic reaction of the paranoid type and 
likely to be dangerous if released from Saint Elizabeths 
is unquestionably supported by the evidence. Appellant 
has not even approached his requisite burden of proof 
which would entitle him to release.* 


II. The District Court’s finding that appellant is legally 
detained in John Howard Pavilion is amply supported 
by the record. 


(Tr, 25-27, 38-89, 44, 68, 84, 96-97, 106) 


Appellant’s counsel argues on this appeal, as he did at 
the hearing, that “the hospital has unjustifiably and il- 
legally detained Waite at John Howard Pavilion” and 
that “the hospital should move Waite to a service of the 


° Appellant also asserts that “Dr. Pugh’s testimony [in regard 
to his medical opinion of appellant’s condition] . . . exhibits an 
amazing bizarre spectacle of unexplained psychiatric labels and 
unfounded expressions of psychiatric conclusions” (Brief for 
Appellant at 32), contrary to the teaching of Washington v. United 
States, 129 U.S. App. D.C. 29, 390 F.2d 444 (1967). To support 
this argument, appellant again finds fault with Dr. Pugh’s reliance 
on appellant’s hospital records, but this time appellant stresses 
that the “transcript lacks evidence that they [the hospital records] 
were made and were required to be made in the regular course of 
business” (Brief for Appellant at 32). Interestingly, he seems to 
be arguing that appellee should have laid a foundation for admis- 
sion of the records as business entries, when later he argues that 
they are inadmissible as business entries. In any event, appellant’s 
reliance on Washington v. United States, supra, is inappropriate. 
The Washington case involved the insanity defense in a criminal 
jury trial at which the defendant was convicted of rape, robbery 
and assault with a dangerous weapon, and this Court was con- 
cerned with the possible confusion of the jury upon hearing only 
unexplained psychiatric labels. In the case at bar the trier of 
fact was not a group of lay jurors but rather a United States Dis- 
trict Judge. An examination of the record reveals an active par- 
ticipation by the court at the hearing which is inconsistent with the 
notion that in the end the court was confused by Dr. Pugh’s testi- 
mony and did not know the underlying reasons why he thought that 
appellant was mentally ill. This is understandable, for indeed, as we 
have previously discussed, the record sufficiently relates the factual 
reasons for Dr. Pugh’s conclusion that appellant was a paranoid 
schizophrenic. We therefore see no violation of Washington, even 
if the Washington principle applies to habeas corpus proceedings 
where there is little possibility of confusing a District Court J udge. 
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hospital with less security facilities... .” (Brief for 
Appellant at 43.) In light of the record in this case, we 
are somewhat puzzled that this argument was made in 
the first instance. Appellant’s petition, filed pro se in the 
District Court, did not request a transfer from John 
Howard to another service at the hospital, nor even from 
Ward Ten to a less restrictive ward within John Howard. 
In fact, appellant testified that he preferred the better 
supervised Ward Ten to the other more privileged wards, 
and was happy when he was transferred back to Ward 
Ten. “I really wanted to go. I felt that the ward [Ward 
Four] did not suit my personality and that I would be 
better off on Ward Ten” (Tr. 96). Appellant also testi- 
fied that he had problems getting along with the Ward 
Four patients and that he preferred dealing with the 
Ward Ten personnel (Tr. 96-97, 106). In light of appel- 
lant’s express wish to remain on Ward Ten, a ward where 
he felt more relaxed and better suited, we are at a loss 
to understand why his counsel wished him transferred to 
a ward where the tensions “were in a way unbearable” 
(Tr. 97), a place to which he did not want to be trans- 
ferred. 

In any event, the hospital’s decision to keep appellant 
in Ward Ten was within its permissible ambit of discre- 
tion, in that it was predicated on a record which reflected 
that all relevant information concerning appellant was 
considered, including alternative dispositions outside the 
confines of the John Howard Pavilion. Covington v. Har- 
ris, supra, 186 U.S. App. D.C. at 39, 42, 419 F.2d at 
621, 624. In addition to appellant’s stated preference to 
remain in Ward Ten, the problems arising when he was 
transferred to a less restrictive ward justified the hos- 
pital’s decision. In November 1968 the hospital was con- 
trained to transfer appellant from Ward Seven to Ward 
Ten because his conduct following the food and electronic 
equipment incident described above adversely affected the 
morale of other patients on Ward Seven. Again in 1969, 
after having been given another chance on the less re- 
strictive Ward Four, appellant caused discontent among 
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the other patients when he refused to perform his as- 
signed work detail for three weeks because he thought 
other patients were intentionally dirtying the floors. He 
again had to be transferred back to Ward Ten (Tr. 25- 
27). 

Dr. Pugh testified that the hospital would again trans- 
fer appellant to a less restrictive ward when he showed 
sufficient progress towards adjusting to people, but at the 
time of the hearing it was impossible “to get him off the 
disturbed ward for very long because his feelings that 
people are against him make it impossible for him to con- 
tinue on the non[-]disturbed ward” (Tr. 27). This view 
was shared by the attendants and other ward personnel, 
who saw appellant daily (Tr. 44). Dr. Pugh further 
testified that a transfer to a less restrictive service out- 
side of John Howard would increase appellant’s adjust- 
ment problems and add to the temptation to try again 
to escape from the hospital (Tr. 38-39). The District 
Court’s conclusion that appellant was reasonably and 
hence lawfully detained in Ward Ten is thus clearly sup- 
ported by the evidence and should not be disturbed by 
this Court.’ 


10 Appellant’s brief contextually misstates Dr. Weickhardt’s posi- 
tion as to whether appellant should be transferred to a service out- 
side of John Howard. In his brief appellant argues: “According 
to Dr. Weickhardt and Dr. Mould, the hospital should move Waite 
to a service of the hospital with less security facilities where he 
can gradually gain more privileges ...” (Brief for Appellant at 48). 
In fact, Dr. Weickhardt declined to make such a recommendation at 
the time of the hearing. 


THE Court: As acting clinical director of John Howard 
Pavilion, are you in a position to state whether the transfer 
of this patient from John Howard to the Service you have just 
mentioned is indicated or desirable at this time? 

THE WITNESS: I would wait for a recommendation from 
his ward physician. (Tr. 84.) 


As for Dr. Mould’s opinion that appellant could benefit from a 
transfer at the time of the hearing to a ward with fewer restrictions 
within Saint Elizabeths, we note that it was based only on his one 
interview with appellant (Tr. 63). By contrast, Dr, Pugh had 
treated appellant for a year and a half. In any event, it was within 
the province of the court, as trier of fact, to assess the relative 
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Ill. The District Court’s finding that appellant was receiv- 
ing adequate treatment is supported by the record. 


(Tr. 27-80, 48, 48) 


Appellant’s assertion that he has failed to receive ade- 
quate treatment as required by Rouse v. Cameron, supra, 
and 21 D.C. Code § 562, is defeated by an examination 
of the record. While on Ward Ten appellant received 
counseling from the attendants, and he was encouraged 
to get into the functioning of the ward, which Dr. Pugh 
considered meaningful and adequate therapy for appel- 
lant’s type of schizophrenia capable of improving his con- 
dition. “[A] lot of the benefits of the people placed in 
Saint Elizabeths are acquired through their interactions 
on the ward, with ward personnel and other patients as 
interpreted to them by the attendants. I think these ex- 
periences are probably more meaningful to the patients 
than are the formal group psychotherapy sessions . . . .” 
(Tr. 28-30, 48, 48.) Appellant suggests that his treat- 
ment was inadequate because it was not in the nature of 
specific therapy. However, all the specific therapies em- 
ployed for appellant’s type of schizophrenia were tried on 
him and failed, and Dr. Pugh felt that any further ther- 
apy of the same sort would have harmful side effects 
(Tr. 27-28). 


weight to be given to the testimony of these expert witnesses, 
including their recommendations for appellant’s further treatment 
within the hospital. The court’s conclusion on this point has 
substantial evidentary support and is thus not subject to chal- 
lenge here. 

We also note that appellant is no longer a patient in Ward Ten. 
On August 4, 1970, appellant was transferred to Ward Six at John 
Howard Pavilion. Ward Six is a minimum security service, and 
appellant presently enjoys ground privileges daily from 9:00 a.m. to 
5:00 p.m. He is also active in the “painting crew” at the hospital, 
as well as two types of group therapy. This information, while 
not part of the record, can be readily verified and is, we assume, 
not disputed. See United States v. Kearney, 186 U.S. App. D.C. 328, 
831 n.4, 420 F.2d 170, 178 n.4 (1969). We bring it to the Court’s 
attention as being indicative of the good faith of the hospital and 
to counter any suggestion that the hospital is somehow arbitrarily 
trying to keep appellant in maximum security facilities. 
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It is not for the courts to “decide what particular treat- 
ment this patient requires, ... [The courts] do not de- 
cide whether the [hospital] has made the best decision, 
but only make sure that it has made a permissible and 
reasonable decision in view of the relevant information 
and within a broad range of discretion.” Tribby v. 
Cameron, 126 U.S. App. D.C. 327, 328, 379 F.2d 104, 
105 (1967). On the instant record ™ it is clear that the 
hospital has acted within the limits of its discretion in 
providing such treatment as it deems best suited to ap- 
pellant’s needs. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JOHN T. KOTELLY, 
CHARLES H. ROISTACHER, 
Assistant United States Attorneys. 


11 Appellant’s recent transfer to Ward Six (see footnote 10, 
supra), with its minimized security features and therapy programs, 
further reflects the hospital’s continuing efforts to assure that ap- 
pellant receives the treatment to which he is entitled. 
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The Government's brief is seriously misleading to the extent 
that it requires a reply. Appellant will therefore refer to some flaws in 
this. hrief, 
1. Appellee on page 3 of its brief says: 
In fact, appellant thought that he 
acted properly when he took the 
property that did not belong to 
him. (Tr. 17,19,22,25). 
And on pase § appellee states that Waite admitted "that he stole during 


the period he was in the community. (Tr. 36)."" These statements in ape 


peiiee's brief are absolutely untrue, scandalous and impertinent and are 


unjustly defamatory of “Vaite's character. None of appellee's transcript 


citations support the per se libelous assertions that “Vaite stole or took 


property which was not his, and there is nothinz anywhere else in the record 


On appeal which sustains this inexcusaole defamation of character. 
rugh testified as follows: 


re did admit to me that he stole. | 
Ee didn't call it stealing because 


he thought it was his property---.. 

(Emphasis added) 
Appellant's counsel submits that the author of appellee's brief was un- 
justified in including in his brief an actionable per se defamatory state- 
ment completely lacking any basis.. It is elementary that a person who 
taxes property he believes belongs to him is not Henin ane his act is 
not a criminal taking. Appellant's counsel therefore challenges appetlee's 
counsel either to sustain this defamation of ‘aite's character or to withe 


draw it from his brief and to acknowledge his error. 


2. Appellee on pages 5-6 of its brief refers to the testimony of 


Dr. Mould but appellee fails to state that during his competent examination 


of ,jaite Dr. Mould did not observe any evidence of mental illness. Eis 
testimony to this effect was diagnosis of mental health based on the ins 
terview. 
3. In footnote 3on page 6 is the statement: 
Dr. Mould stated that he could not 
have made a diagnosis without 
consulting appellant's medical re- 
cords. (Tr. 68) ; 
This statement of appellee is therefore somewhat misleading since Dr. 


Mould did make a diagnosis. Based only on the hospital records, but 


not on his personal interview, Dr. Mould testified that Waite had a 
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scnizophrenic reaction, paranoid type. (Tr. 65) Eowever, Br. Mould 
continued that his final opinion was "that there was a remission of his 
illness at that time." (Tr. 65-356). 
“. Onpaze 6 ofits brief appellee says that Dr. wWeickhardt 

testified that as to Waite 

he did not consider it advisable 

tc transfer him at the time of the 

hearing absent a recommendation 


to that effect from his present 
ward physician, (Tr. 71-76, 83-86). 


Appettee fails to tell this Court that Dr. \/eickhardt' very last testimony 


on this sudject is as follows: 


In terms of therapeutic treat- 
ment he should be transferred some- 
where else....he should be transferred 
somewhere else so that if possible he 
could make a gradual adjustment and 
eventually be released avdsolutely or 
continually (sic). (Tr. 85) 


5. In this connection counsel for appellant comments on the im- 


propriety of the author of appellee's brief in the last paragraph of foot- 


note 10 on paze 16 . The contents are admittedly not part of the record. 


In Suggs v. United States, 122 U.S. App. D.C. 337, 207 F. 2d 1272 (1965) 


Judge Burger for the Court, in footnote 5 on page 341, said: 


We are constrained to note that 
appellant's brief contains the fol- 
lowing statement:°°*- This is not 
evidence drawn from the record; 
it is inappropriate to present as 
"argument" matters outside the 
record’’*, 


This quotation states a basic rule expressed in Thorton v. Carson, 11 
J.S,. 596 (1813) and many later cases. Appellant's counsel comments 
further that the contents of the aforesaid last paragraph of footnote 10 

are misleading oecause incomplete. sappeliant's counsel does not know 
how carefully if at all, and to what extent, if any, the author of appellee's 
brief investizated the matter. Counsel j- constrained, because of lack 

of time and despite Suggs, to reply in kind, based on indisputable matters 
dehors the record. Counsel inforras the Court of the material facts that 
(a) on July 28, 1970 Dr. Pugh resigned from tire svatf of Saint Elizabeths 


Hospital and (b) that only seven days later Waite was transferred from 


the most restricted ward in John Howard Pavilion to a minimum-security 


service and ever since he has been working on the outside. In this con~ 
nection, counsel, despite Suggs, is also constrained to inform the Court 
that Dr. ./eickhardt continued at the Paviifon until he retired from 
Government service on October 31, 1970. Appellant's counsel suggests 
(a) that Dr. Pugh was Vaite's unnecessary readotock (b) that upon his 
departure Dr. ./eicknardt's recommenda*ion for Wa‘te's transfer promptly 
took effect, (c) that counsel's exposi*ion of Dr. Pugh's attitude and con- 
duct was objectively true ond (d) that counsel's inferences therefrom were 
logically correct. Appellee's brief shows nothing to the contrary. 

6. Onpage 7 of its brief appeliee referred to the testimony 
of Waite that Dr. Pugh asked him who was Presiden? of the United States 


and who was Governor of Virginia. Appellee in footnote 4 on page 7 says 


Dr. Pugh specifically denied 
asking appellant these questions: °° .(Tr.35), 
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Page 35 of the transcript contains the following coll oquy: 


Q. when you interviewed him in November 1969, did you 
ask him who was the President of the United States? 


I don't remember. (Emphasis added) 
Did you ask him who was the Governor of Virginia ? 


I don't remember. No, I am sure! didn't ask him that. 
(Emphasis added) 


Appellant's counsel submits that these answers do not constitute specific 


denials. 

7. Appellee totally avoids appellant's argument on the issue of 
burden of proof except to cite Eolton v. Harris and Dixon v. Jacobs 
and to quote from Dixon's language that 

the patient need only establish, by 

the preponderance of the evidence, 

that he is no longer likely to injure 

himself or other persons because 

of mental illness. 
Counsel submits that Dixon's brief did not raise or discuss the issue of 
burden of proof. The quoted language above is therefore a mere didtum 
and not adecision. It is only a comment and not a ruling. Moreover, 
it does not say or suggest that the petitioner must prove the negative 
that he is not mentally ill. It does not consider or weaken appellant's 
contention that on the issue of mental illness, the hospital staff, rather 
than a patient, should carry the burden since it has the trained per- 
sonnel and the exclusive possession and control of the records of 
observations, diagnoses and treatments. 


8. In addition to the foregoing comments on appellee's brief, 


counsel for appellant submits that appellee has not validly answered any 
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argument in the main brief. Some points made by appellant and un- 


answered by appellee are: 


a. Absence of proof that Saint Elizabeths Hospital had 
done anything for waite in the way of treatment. 


Decisions as to eventual release are made by ward 
attendants. (Tr. 43,47) 


Failure of hospital to comply with D.C, Code, Sec. 
21-562 (1967) in keeping proper records. 


Dr. weickhardt's admission of failure to inform 
Waite as to facilities available (Contrary to Lake, 
Covington, et al.) j 

Dr. weickhardt's improper and illogical position 
that patient and not psychiatrist should decide what 
will and what will not benefit patient. 


Judge Waddy's misinterpretation of Waite's reasons 
for preferring Ward 10 to ward 4 or 7. 


Judge Waddy's view that a patient's invasion of his 
privacy, his involvement in altercations, and his 
risk of possibility of assault and personal injury 


are all conditions precedent to his release from the 
hospital and his return to society. (Tr. 134) 


CONCLUSION 
Appellant's counsel submits that Appellee has failed to answer 
adequately any argument in the main brief, which Appellant herein re- 
affirms. For the reasons stated therein and in this reply brief, 


appellant's counsel submits that this Court should reverse the 


judgment of the District Court. 


Respectfully submitted, 


MILTON A, XALLIS 
Attorney for appellant 
743 Washington Building 
1435 S Street, NiW. 
Washington, D.C. 20005 


Telephone: 783-1950 


